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AGREEMENT  
BETWEEN 

THE STATES OF GUERNSEY  
AND 

THE KINGDOM OF THE NETHERLANDS  
ON  

THE ACCESS TO MUTUAL AGREEMENTS PROCEDURES 
IN CONNECTION WITH 

THE ADJUSTMENT OF PROFITS OF ASSOCIATED ENTERPRISES 
AND THE APPLICATION OF THE NETHERLANDS PARTICIPATION 

EXEMPTION 
 

 

 

The States of Guernsey  

 

and 

 

the Kingdom of the Netherlands  

 

 

(“the Parties”), 

 

 

DESIRING to strengthen their economic relationship and to encourage 

international trade;  

 

Have agreed to conclude the following Agreement which contains 

obligations on the part of the Parties only: 
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CHAPTER I 
Taxes covered and Definitions 

 
Article 1 

Taxes covered 

 

This Agreement shall apply to taxes on income and profits. 

 

 

Article 2 

Definitions 

 

1.  For the purposes of this Agreement, unless otherwise defined:  

a. the term “the Netherlands” means the part of the Kingdom 

of the Netherlands that is situated in Europe, including its 

territorial sea, and any area beyond the territorial sea within 

which the Netherlands, in accordance with international 

law, exercises jurisdiction or sovereign rights; 

b. the term ”Guernsey” means Guernsey, Alderney and Herm, 

including the territorial sea adjacent to those islands, in 

accordance with international law; 

c. the term “competent authority” means 

(i)  in the case of the Netherlands the Minister of 

Finance or his authorized representative; 

(ii)  in the case of Guernsey, the Administrator of 

Income Tax or his delegate; 

d.  the term “enterprise” applies to the carrying on of any 

business. 

 

2.  As regards the application of this Agreement at any time by a 

Party, any term not defined therein shall, unless the context otherwise requires, 

have the meaning that it has at that time under the law of that Party, any meaning 

under the applicable tax laws of that Party prevailing over a meaning given to the 

term under other laws of that Party. 
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CHAPTER II 
The adjustment of profits of associated enterprises 

 

Article 3 

Scope of Chapter II 

 

1.  Chapter II of this Agreement shall apply where, for the purposes of 

taxation, profits which are included in the profits of an enterprise of a Party are 

also included or are also likely to be included in the profits of an enterprise of the 

other Party on the grounds that the principles set out in Article 4, and applied 

either directly or in corresponding provisions of the law of the Party concerned, 

have not been observed. 

 

2.  Paragraph 1 shall also apply where any of the enterprises 

concerned have made losses rather than profits. 

 
Article 4 

Principles applying to the adjustment of profits of associated enterprises 

 

Where: 

a. an enterprise of a Party participates directly or indirectly in 

the management, control or capital of an enterprise of the 

other Party, or 

b. the same persons participate directly or indirectly in the 

management, control or capital of an enterprise of a Party 

and an enterprise of the other Party,  

and in either case conditions are made or imposed between the two enterprises 

in their commercial or financial relations which differ from those which would be 

made between independent enterprises, then any profits which would, but for 

those conditions, have accrued to one of the enterprises, but, by reason of those 

conditions, have not so accrued, may be included in the profits of that enterprise 

and taxed accordingly. 
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Article 5 

General provision 

 

Where a Party intends to adjust the profits of an enterprise in accordance 

with the principles set out in Article 4, it shall inform the enterprise of the intended 

action in due time and give it the opportunity to inform the other enterprise so as 

to give that other enterprise the opportunity to inform in turn the other Party. 

However, the Party providing such information shall not be prevented from 

making the proposed adjustment. 

 

Article 6 

Mutual agreement procedures 

 

1.  Where an enterprise considers that, in any case to which this 

Agreement applies, the principles set out in Article 4 have not been observed, it 

may, irrespective of the remedies provided by the domestic law of the Party 

concerned, present its case to the competent authority of the Party of which it is 

an enterprise. The case must be presented within three years of the first 

notification of the action which is contrary or is likely to be contrary to the 

principles set out in Article 4. The competent authority shall then without delay 

notify the competent authority of the other Party. 

 

2.  The competent authority shall endeavour, if the objection appears 

to it to be justified and if it is not itself able to arrive at a satisfactory solution, to 

resolve the case by mutual agreement with the competent authority of the other 

Party, with a view to the avoidance of taxation which is not in accordance with the 

Agreement. Any agreement reached shall be implemented notwithstanding any 

time limits in the domestic law of the Parties. 

 

3.  The competent authorities of the Parties may communicate with 

each other directly for the purpose of reaching an agreement in the sense of the 

preceding paragraph. 
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4.  The competent authority of a Party shall not be obliged to initiate 

the mutual agreement procedure where legal or administrative proceedings have 

resulted in a final ruling that by actions giving rise to an adjustment of transfers of 

profits under Article 4 one of the enterprises concerned is liable to a serious 

penalty. In addition, the competent authority of a Party shall not be obliged to 

initiate the mutual agreement procedure if the enterprise has not fulfilled the 

domestic documentation and/or information requirements of the adjusting Party 

before the assessment in which the adjustment is incorporated was finalized. 

 

5.  The Parties may also agree on other forms of dispute resolution 

including arbitration. 

 

6.  Notwithstanding the previous paragraphs of this Article, the 

competent authorities of the Parties may mutually agree to amend the 

procedures to be used under this Article taking into account the developments 

with respect to the EU Convention on the Elimination of Double Taxation in 

connection with the Adjustment of Profits of Associated Enterprises and the 

developments relating to the mutual agreement procedure discussion within the 

OECD.  

 

CHAPTER III 
The application of the Netherlands Participation Exemption 

 

Article 7 

Specific rules for the application of the Netherlands Participation Exemption 

 

The competent authorities of the Parties may agree on the conditions for 

the application of the participation exemption of the Netherlands with regard to 

participations in Guernsey with a view to prevent double taxation. 
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CHAPTER IV 
Final Provisions 

 
Article 8 

Entry into force 

 

1.  This Agreement shall enter into force 30 days after receipt of 

written notification by the latter Party of completion of all legal formalities required 

for entry into force. The Agreement shall apply to proceedings referred to in 

Article 6, paragraph 1, which are initiated after its entry into force. 

 

2.  Notwithstanding paragraph 1 of this Article, the Agreement shall 

only enter into force when the Agreement between the States of Guernsey and 

the Kingdom of the Netherlands for the exchange of information relating to tax 

matters shall have effect for criminal as well as civil tax matters.  

 

Article 9 

Termination 

 

1.  This Agreement is concluded for a period of five years. Six months 

before the expiry of that period, the Parties will meet to decide on the extension 

of this Agreement and any other relevant measure. 

 

2.  Notwithstanding paragraph 1 of this Article, this Agreement will be 

terminated, without giving notice of termination, on the date of termination of the 

Agreement between the States of Guernsey and the Kingdom of the Netherlands 

for the exchange of information relating to tax matters.  

 



 - 7 - 

 

 IN WITNESS WHEREOF the undersigned, being duly authorised in that 

behalf by the respective Parties, have signed the Agreement. 

 

 

DONE at ……………………….……. in duplicate this …… day of ….……… 

2008, in the English language. 

 

 

For the States of For the Kingdom of  

Guernsey the Netherlands  

 

 

 

 

 
 


