Case No: ED018/08
States of Guernsey

EMPLOYMENT & DISCRIMINATION TRIBUNAL

APPLICANT: Captain Yvonne Burford

Represented by: Advocate Clare Tee, Ashton Barees T
RESPONDENT: FlyBe Limited

Represented by: Jasérench-Williams, Eversheds

Decision of the Tribunal Hearing held on™#nd 14 November 2008.

Tribunal Members: Ms Carol Harvey (Chair)
Mr Peter Woodward
Ms Caroline Latham

UNANIMOUS DECISION

In relation to the claim of Unfair Dismissal, haginonsidered all the evidence presented and thieseptations of
both parties and having due regard to all the aistances, the Tribunal found that the Applicant diamissed
under Section 5(2)(a) of the provisions of The Eagpient Protection (Guernsey) Law, 1998 as amer@aptain
Yvonne Burford was unfairly dismissed by the Resfen, due to a technical breach by the Respondentair
process of such standing that their behaviour daoegudged as fair and reasonable within a reddemange of
responses.

In relation to the claim of Sex Discrimination, liray considered all the evidence presented andefhresentations
of both parties and having due regard to all theuchstances, the Tribunal found that, under theigian of the
Sex Discrimination (Employment) (Guernsey), Ordicea2005, and The Employment Protection (Guernsaw), L
1998, as amended, the Applicant was not directlypdirectly discriminated against.

Amount of Award (if applicable):

When calculating the award under Section 22 oBimployment Protection (Guernsey) Law, 1998, as a®en
whilst the Tribunal recognised that the Applicaiut dot receive pay during the six months priortte termination
of her employment, it considered it just and edp@do use its discretion under Section 22(2)(lthefLaw to
determine that the sum equal to six month’s payHerApplicant was £27,508.50.

However, the Tribunal further concluded it wouldjbst and equitable to also use its discretion usgetion 23(2)
of the Law, to reduce this amount by 80%. This otidn is made in consideration of the repeatedresfimade by
the Respondent in accommodating the Applicant'siests for additional unpaid leave and in lightref t
Applicant’s significant contribution to the endin§the contract.

Therefore, in relation to the complaint of UnfaiisBiissal, the Tribunal makes an award in the amofint
£5, 501.70

In relation to the complaint of Sex Discriminatidhe Tribunal makes no award.

Ms Carol Harvey 16 December 2008

Signature of the Chairman Date

NOTE: Any award made by a Tribunal may be liablénicome Tax
Any costs relating to the recovery of this aware tarbe borne by the Employer

Any Notice of an Appeal should be sent to the Sacyeo the Tribunal within a period of one mont#gmning
on the date of this written decision.

The detailed reasons for the Tribunal’s Decision arailabsle on application to the Secretary to the O,
Commerce and Employment, Raymond Falla House, PXO4B8, Longue Rue, St Martins, Guernsey, GY1 6AF



The Laws referred to in this document are The Emplgment Protection (Guernsey) Law,
1998, as amended and the Sex Discrimination (Emplment) (Guernsey) Ordinance 2005.
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I ntroduction

The Applicant, who was represented by AdvoCdéee Tee, gave witness testimony,
which was supported by documentary evidence (coatbioundle P206 — P225 refers).

Documentary evidence in support of the Applicaas read to the Tribunal on behalf
of Mr Gary Elson (combined bundle P226 — 228 rgfers

The Respondent was represented by Mr Jasoct-k&iliams.
Mr French-Williams called the following witnessto give testimony: -

Mr Paul Turner, HR Business Partner, Flight Openst
Captain Nick Brown

Captain lan Baston

Captain John Alsford (witness statement only)

These witnesses were supported by documentaryregdeombined bundle 184 - 205
refers).

Documentary evidence in support of the Respondastread to the Tribunal on behalf
of Captain John Alsford.

At the beginning of the proceedings the Chlarifted with the parties which elements
of the Sex Discrimination Ordinance were in quastimamely: -

Direct Discrimination (Section 1(a))

Indirect Discrimination (Section 1(b))

Victimisation within the meaning of the Ordinanse¢tion 5(d))
Dismissal due to sexual discrimination (Sectio2 k)

The representatives of the parties confirmatlttiey would be asking the Tribunal to
consider the claim made by the Applicant underfdliewing elements of the Sex
Discrimination Ordinance:

Direct Discrimination (Section 1(a))
Indirect Discrimination (Section 1(b))
Dismissal due to sexual discrimination (Sectio2)))

It was further clarified that the issue of géd Constructive Dismissal was grounded in
both Sex Discrimination allegations and non- disaniation issues.

In respect of the discrepancy in the stateditetion dates both parties confirmed that
there was no immediate resolution to this issuethat they were of the opinion it
would become apparent through the giving of evidenc
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It was noted by the Chair that there was neegent on the amount of gross salary.
The Chair therefore advised the parties’ represigetathat should the Tribunal find
that it is appropriate for an award to be madeeiation to either claim, then this would
need to be addressed. The parties were furthéseatlto give some consideration to
their cases, in respect of this matter, prior ®odlosure of the Tribunal.

Facts Found by the Tribunal

The Applicant, Captain Yvonne Burford, was eoypt by Flybe Limited from 30
January 1998, at the time of which the name oRbspondent was Jersey European
Airways (UK) Limited. (P18 of the bundle refers).

Captain Burford was employed as a pilot, itiitias a First Officer on the BAe 146
aircraft. She was promoted to the rank of Cappaithat aircraft after approximately
eighteen months.

In 2002 the Captain Burford transferred toDash 8 aircraft as Captain.

That Captain Burford’s working schedule typligatarted and ended in Guernsey and
that as such she was eligible to bring a complaiwdier Part Il Section 4 of the Law
despite clause 26 of the Contract of Employmertingfdhat it should be interpreted in
accordance with the laws of England.

Captain Burford commenced her maternity leavday 2005 the length of which was
as defined under UK statutory entitlement.

The options open to Captain Burford regardieggderiod of Maternity Leave are
outlined in an email to her, dated®2lune 2005 from Mr Howard Mascall (P67 of the
bundle refers).

The original agreed return to work date wd8 Jighe 2006.

In November 2005 Captain Burford requestedrgraigl extension to the Maternity
Leave (P68 of the bundle refers).

Captain lan Cheese on behalf of the Resporadeeded to the Applicants request in
January 2006 and a revised return to work dat&BfCctober 2006 was agreed (P71
of the bundle refers).

A further extension was requested by Captanfdéd in March 2006 in order that she
could complete her Open University course which des to finish in the second half
of October 2006 (P72 of the bundle refers).

The Respondent acceded to Captain Burfordisest to extend the Maternity Leave to
the end of October 2006.

Captain Burford wrote to Captain Nick BrownJudy 2006 requesting a further year of
unpaid maternity leave (P76 of the bundle refers).

Following discussions and further negotiatidnsng the period July 2006 to"%.2
October 2006 the Respondent agreed to grantinga@aBtirford a 13 month Maternity
Career Break from®*1November 2006 to 31INovember 2007, with a return to work
date of £ December 2007. (Ps 83, 86-89 & 93
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of the bundle refer).

Captain Burford’s level of seniority would fnezen for the period of the Maternity
Career Break and “all bidding rights” commensupsaité the seniority number would
be granted. (P93 of the bundle refers).

Captain Burford accepted the terms of the MéteCareer Break via an email dated
29" October 2006 (P105 of the bundle refers).

During September 2007, Captain Burford disedigger return to work with the
Respondent. Due to the scheduling of the nextablaiand required Dash 8 Q400
course being January 2008, it was agreed in a fetten Captain lan Baston that
Captain Burford would defer her return to work udti January 2008. (P113 of the
bundle refers).

Captain Burford put in place childcare arrangets in order that she could attend the
course which was to be held in Exeter & Farnboroamgth arranged for her husband to
take annual leave in order to assist her with loglifter their child.

Following illness over the New Year periodiheg beginning of January 2008 Captain
Burford requested (via a telephone conversatica)lier Maternity Career Break be
extended by a further year.

On 4 January 2008 Captain Brown informed Captain Bartbat she had been
removed from the training course. In a subseqdisetission she was offered the
options of either joining the January course duthregsecond week or joining the
February course.

Captain Burford declined this offer due tdatare commitments and requested that
the Maternity Career Break be extended to the €20@8, with a return to work date
of January 2009.

Captain lan Cheese wrote to Captain Burforther83" of January 2008 advising her
that her Maternity Career Break had ended bBdcember 2007 but had been
extended until ¥ January 2008 and that the she could apply fotrenaareer break in
accordance with the normal Flybe Career Break po{le151 of the bundle refers).

Captain Burford responded to Captain lan Ghesemail setting out her concerns on
31 January 2008 (P152 of the bundle refers).

Captain Burford notified Mr Howard Darby, a BRA (British Airlines Pilots
Association) representative, of the situation,riremail dated $1January 2008 (P153
of the bundle refers).

Captain lan Cheese replied to Captain Bunfeadetter on # February 2008,
confirming that, following discussions with Mr Patirner, HR Advisor Flight
Operations, the extended Maternity Career Breaknesasvailable. He also requested
confirmation by the 14 February, if Captain Burford intended to take lup offer of a
Standard Career Break.

Captain Burford responded to Captain lan Ghesemail on 6 February 2008,
stating that she felt it was unreasonable thaiwstsebeing asked to resign.
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That Captain Burford flew for Aurigny duringlbruary, whilst on her maternity career
break and that this was permitted by Flybe.

On the  March 2008, Captain Burford received a letter figimPaul Turner offering
a meeting with her nominated representative pressrghe had referred the matter to
BALPA.

In an email dated"March 2008, Mr Turner confirmed that the compassuaned that
the Captain Burford would not be returning to watkhe end of the maternity career
break as she had not applied for a career breakhanthe leaver process would now
start.

Captain Burford forwarded a letter of resiggrapn 28" April 2008.

The letter of resignation was not acceptethbyRespondent who stated that Captain
Burford’'s employment had terminated ori"ebruary.

A post-termination grievance meeting was seleetfor 29" May 2008 by the
Respondent and communicated to the Applicant.

Captain Burford, through her Advocate, advisedRespondent that she would not be
attending the meeting in a letter dated' May 2008.

The Applicant’'s Case

The Applicant read from a prepared withes®stant (P206 — P225 of the bundle
refers). In her statement the Applicant confirrhedrole, rank and length of service
with the Respondent.

In her statement Captain Burford stated thatdamember 2005 she decided thd'18
June 2006 would be too early to return to workslaswas still breast-feeding her son.
At this time the Applicant wrote to Captain lan €ke (General Manager- Turboprops)
requesting a four-month extension to her matetedye. (P68 of the bundle refers).

She confirmed agreement was given to this stqua a letter from Captain Cheese
dated 1% January 2006, giving an extended return to wotk d&18" October 2006
(P71 of the bundle refers).

Captain Burford’s statement confirms that shetevto Captain Nick Brown via email
dated i March 2006 enquiring whether the four-month exitem$o her maternity
leave could be extended further.

This request had been made as the Applicaetstiaat she was attending an Open
University course and that it looked likely to 8hiin the second half of October 2006
and that she would be still breastfeeding her sorit, would be a challenging
coordinating this with a training course on heuretto work.

Captain Burford confirmed that the Respondgntéed to extend her maternity leave to
the end of October 2006. As she was still breadtfey her son and was concerned
about the logistics of returning to work and atiegch training course as her son was
unhappy being looked after by anyone other thasdiieor her husband, she entered
into further discussion about her return to workwmZaptain Brown. (P76 of the bundle
refers).
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A letter was received from Mr Don Darby, PerssrManager for the Respondent at
the time, in August 2006 confirming that the maitgrfeave would end at the October
2006 and that the best option after that woulddoetfe Applicant to take a standard
career break. (P83 of the bundle refers). Undec#éhneer break policy she would have
to resign from her job and then reapply for ithe €nd of the career break with no
guarantee that the job would still be available aadjuarantee that any would still be
offered to her. She also stated that should dgobffered to her then it would be as the
most junior co-pilot on half the salary she wastherrently entitled to.

In a letter to Mr Darby dated 2August Captain Burford stated that because of the
consequences for her of the standard career bheagosild not consider it as an option
and that if no further unpaid maternity leave wavailable she would return to work
on ' November 2006. (P84 of the bundle refers). Funtiszussion followed between
the Applicant, Captain John Alsford (Director Flighperations) and the Director of
Personnel, Mr Keith Hodgson. The Applicant confichtleat this resulted in the
Respondent proposing that a career break, und€&dh®gany’s current policy be
granted but that the Applicants seniority withie thilot workforce would be
unaffected. (P86 of the bundle refers).

Captain Burford responded, via letter, askorgdirther clarification regarding her
situation should she not “pass” the interview argt there not be any vacancies in
Guernsey. Following further email correspondetioe Applicant confirmed that she
accepted that the Respondent could not guarar®remsey base and stated that she
would like to return to work as soon as possibl@em®nsurate with her son’s
development. She received a letter from Captagfiofdl confirming that Keith
Hodgson had recognised the special circumstancesusuling maternity care and had
offered her an unpaid 13 month Maternity CareeaBreith a frozen seniority number.
This was to be effective front'November 2006 to 31November 2007.

In a letter to Captain Alsford dated"Qctober 2006, further clarification was sought
S0 as to ensure that she understood everythingathyrr Following receipt of
clarification of the points raised by Captain Alsfon a letter dated #30ctober 2006
(P103 of the bundle refers) Captain Burford stateel accepted and took the Maternity
Career Break. At the end of her Maternity CareeaRy around September 2007,
Captain Burford discussed her return to work witiptain Brown and requested that it
be deferred until? January 2008 as offered by Captain Brown, asthswhen the
next available course would be held. This wasicmed by the Respondent via a letter
from Captain lan Baston (P113 of the bundle refers)

Captain Burford explained that although shddtbave returned to work without
attending a full training course, she believedasweasonable for the Respondent to
expect her to attend the training course, as stt@hly amassed 40 hours flying
experience on the Dash 8-400 before going on matdeave. Due to childcare needs,
the Applicant stated that she arranged for her dngho take his annual leave to assist
with childcare whilst she was on the course inUlikeand booked accommodation.
After being ill over the New Year period of 2008 tain Burford stated that she was
unable to complete some pre-course preparationhadhis had put her under a lot of
stress. On the”?.]anuary 2008, the Applicant confirmed that sheptebned Captain
Brown and asked if the Maternity Career Break cduddextended by one year,
although she was aware that arrangements had bééngdace for her to attend the
course. Captain Brown agreed to make enquires.
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Captain Burford stated that she was adviset'dranuary 2008 that she had been taken
off the course but that she was not provided witeason for this. Following a number
of telephone conversations with Captain Brown amdP8ul Turner, she was advised
that she had been put back onto the payroll artcstieawas surprised at this, as she
thought she was still on her Maternity Career Break

In response to being offered the training seum February, Captain Burford stated that
due to her childcare commitments and the needwe tie assistance of her husband,
who was unable to rearrange his annual leave sh&lwot be able to attend another
course until January 2009 and requested that herniiy career break be extended to
the end of 2008. She was surprised at the confentetter dated 3bJanuary 2008,
from Captain lan Cheese (P151 of the bundle refetading that she had declined the
courses in January and February. She also corfithag she was reluctant to take the
Standard Career Break. Captain Burford confirnfexiresponded to this letter via
email dated 31 January 2008 outlining her concerns (P152 of thelte refers). She
also emailed Mr Howard Darby a BALPA representatine3f' January 2008 advising
that she may need to avail herself of the senaf&ALPA.

Captain Burford stated that she felt thatRespondent was “piling on the pressure” for
her to take the standard career break which wauédfect mean should would have to
resign. Following the response from Captain Cheésténg that the position remains
unchanged and that he would advise HR to commérecprbcess Captain Burford
stated she was unclear what this meant and regudsi#ication. (P158 of the bundle
refers).

As the matter had been handed over to Mr Rawler, HR Business Partner the
Applicant confirmed that she received a respons@ thim outlining the position from
the Respondents point of view. Namely that the métecareer break could not be
extended and that as she had not applied for émelatd career break it would be
assumed by the Company that she would not be retuto work at the end of her
maternity career break on"l&ebruary and that the leaver process would now sta
(P162 of the bundle refers). Captain Burford mglio Mr Turner via email orf"7
February confirming she would be happy to speak Wi the following week and
stated the reason she had not returned to worlduas$o them taking her off the
course.

The next correspondence she had with the Rdspbowas via an email exchange on
4™ March 2008 where it was suggested by the Respotiainit would be more
appropriate to discuss the matter with her reptasigs present as she had referred the
matter to BALPA. Clarification was sought as toawkvas meant by the process and
that the Respondent confirmed this related to Coyppaocedures.

Captain Burford went on to state that sheivedeno further communication from the
Respondent over the next few weeks and that thderhar very unsettled. She was of
the opinion that the Respondent was deliberatebydavg communicating with her and
keeping her in a state of limbo and ignorancethi& point she sought legal advice and
wrote to the Respondent via her Advocate (P170@bundle refers).

As she did not receive a response to thisrl€aptain Burford confirmed that she
resigned in writing via a letter dated™28pril 2008. She did not understand the
response received from the Respondent statinghtegtdid not accept her resignation
and that her employment had been terminated 8rF&#ruary 2008 or why she should
attend a grievance meeting as she had not raigaewance.
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Via a letter from her Advocate, dated'May 2008, making her position clear in
relation to her resignation, the termination of émgment and the fact that as she had
not raised a grievance Captain Burford stated dhised the Respondent she would
not be attending a grievance meeting.

In response to questions put by Mr Frenchisiiils Captain Burford confirmed that

she had requested several extensions to her nigtier@ve. It was also agreed that the
Respondent had made considerable efforts to accdatebtier needs and had taken the
unprecedented step of providing a maternity casesak which would maintain her
seniority. During this period she was also pemitio fly for a local competitor.

In response to further questions Captain Bdnfeiterated that she wanted to return to
work and to fly but also agreed that she was amm&kie about her return and taking
the course, as she had concerns regarding hensgochddcare provisions.

Captain Burford maintained that she did navkmvhat was meant by “process” and
that she did not take herself off the course orsha was given any reasons as to why
she was taken off the course in January.

Testimony from Mr Gary Elson

Advocate Clare Tee read a prepared WitneserSéait on behalf of Mr Gary Elson
(P226 — P229 of the bundle refers).

Within the statement Mr Elson confirmed thawas the husband of Captain Burford
and that he worked as an Air Traffic Controlletrsd Guernsey Airport. He also
confirmed that Captain Burford had primary respbitity for the care of their son but
that he assisted and continues to assist in bethiseshifts, which are on a four on two
off basis.

Mr Elson confirmed the dates of Captain Bur®rdaternity leave and those of the
extensions that were subsequently granted, givireguan to work date of October
2006.

Mr Elson also confirmed that he made specralngements to take the majority of his
annual leave in one block during January and Fepr2@08 so that he could
accompany Captain Burford to England for the cotosassist with childcare. As he
had an entitlement of 40 days this meant he catddrapany Captain Burford for the
whole of the course.

Further confirmation was given regarding tiharg and nature of Captain Burford’s
illness over the New Year period of 2008 and thatmade enquires around that time
to see whether her maternity career break coukkbended.

In his statement Mr Elson said Captain Burtoad told him about a telephone
conversation she had with Captain Nick Brown durtgch she was informed that she
had been taken off the training course in Janu@®g?2

Mr Elson further states that he still had tetenost of the annual leave that had been
booked in January and February 2008 although heablasto cover a few days for a
colleague.
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Mr Elson states that he is aware that CaptanfioBd was subsequently asked to attend
another training course in February 2008 but thattsd to inform the Respondent that
she was unable to attend because of her childcanendments and because he could
not accompany her to assist with their son untibday 2009.

The Respondent’'s Case
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Testimony from Mr Paul Turner

The witness read a prepared witness staterRelq — 202 of the combined bundle
refers). Paul Turner joined the Flybe off'Zugust 2007 and was the HR Business
Partner — Pilots, with HR responsibility in respet?00 pilots and 25 office staff
covering all bases.

Mr Turner confirmed that when he joined the @any Captain Burford was already
on her maternity career break. In response tceatgpn put by Mr French Williams he
confirmed that it was not normal policy for a maigr career break to be granted and
that this was something that had been specifieatignged for Captain Burford.

In September 2007 Mr Turner was copied in oeraail from Captain Nick Brown
regarding arrangements for Captain Burford’s retarwork. He confirmed that it was
normal policy, due to the length of time the Apph¢ had been away from work, for
the Company to require that she undertook a fuilveosion course in relation to the
aircraft she would be flying on her return. Thisltieen arranged fof"@anuary 2008.

Mr Turner became aware that the Applicant reehlremoved from the course via an
email form Captain John Alsford off' danuary 2008 (P125 of the bundle refers).
Having reviewed the issues in relation to Applisacurrent position Mr Turner
confirmed that he believed that the Company had kea&tremely generous in granting
a one-year extension to her maternity leave wids@mved seniority, all of which was
outside of normal Flybe Policy.

Mr Turner discussed the situation dhJ@nuary with Captain Nick Brown following
which he approached Captain lan Cheese and esiadblibat it would be possible for
Captain Burford to rejoin the course. The optiomdjoin the January course or join the
course in February was given to Captain Burforexsrequest to take an additional
one-year extension to her maternity career breakneaan option. Mr Turner then
stated that Captain Burford informed him that duehildcare reasons she would not be
able to attend the course until January 2009.

Mr Turner believed that he had made it cleaaptain Burford that the maternity
career break was no longer applicable and thaCtdmpany was not in a position to
extend it. Also that she was aware of what heilooptwere, either to return to work
and rejoin the January course or join the Febraawyse or apply for the standard
career break, which would in effect mean that shalevhave to resign. Mr Turner was
aware that this was something that the Applicard m@ happy with. The deadline of
14" February for a response was given to her.

Mr Turner confirmed that as no applicationtfue standard career break had been
received by 14 February it had been assumed that Captain Buwordd not be
returning to work and the leaver process had tbhezefome into effect on that date. In
response to questions put Mr Turner confirmed tiii@ihormal leaver process would
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include the return of manuals, uniforms, tax, iasiwe documents etc. Whilst there is a
termination checklist in use by HR this was notdusethis instance. Mr Turner
confirmed that no formal notification had been give Captain Burford stating that her
employment had been terminated despite there leenagl correspondence regarding
her questions relating to the meaning of “procesk’was also confirmed that the
standard notice period was 3 months but this hatheen given and that it would not
normally be HR that would acknowledge letters sigeation.

Mr Turner stated that he was surprised to vecailetter from Captain Burford's
Advocate two months later and that it was agreddett the complaint within the letter
as a formal grievance and arranged a grievancénigedt was later confirmed by
Captain Burford’s Advocate that she would not lerating the grievance hearing.
Again in response to questions Mr Turner confirrtiead there were no written
remedies in relation to post termination grievances

In response to several questions put to hirAdsocate Tee the witness confirmed that
it would not be unusual for there to be a “gaptamrespondence when a matter had
been referred to BALPA. He also reiterated thatfthal decision for removal from the
course had not been HR’s. It was also confirmatinlb medical examinations or
medical certificates had been requested in relatidhe Applicant’s illness, but that
this was not unusual.

Testimony from Captain lan Cheese

The witness read a prepared witness staterR@88(— P198 of the bundle refers).
Captain lan Cheese joined Flybe in June 2005 aodighout his employment has been
employed as General Manager — Turbo Props. Hevesll responsibility for safety,
operational and personnel matters for pilots, doget2 bases and 44 aeroplanes.

Captain Cheese stated that he did not meeai@apurford prior to her maternity leave
and that his first real contact was when he recea/etter in November 2005
requesting a four-month extension to her unpaidde@P68 — P70 of the bundle refers).
Having discussed the matter with the then HR ManadeDon Darby, although
unusual it was agreed to grant the extension tondaernity leave, with a return to

work date of 18 October 2006. At this time it was confirmed tBaiptain Burford
would need to attend a conversion course on henréd work and to complete six
months full-time operational service before she Mdne able to go part time in
accordance with policy. Agreement was then giweritie date to be extended to the
end of October 2006.

Captain Cheese confirmed that it was agreed sdime lengthy discussion to agree to
Captain Burford’s request for a further year of aiddeave and that the unprecedented
step was taken to grant this as Maternity Careeal@rnot the standard career break in
order to protect her seniority. This was confirméa letter in September 2006 (P86
of the bundle refers).

Captain Cheese stated that the conversionetheas Captain Burford was required to
attend had always been run in the UK and assistaaseagiven to her in putting in
place arrangements to attend.



6.5

6.6

On returning from sick leave Captain Cheesedtdnat he became aware that Captain
Burford had been taken off the course due to s&kn& number of further discussions
took place and he stated that he advised Captaiiof@that as she would not be
rejoining another course the leaver process wondneence. Captain Cheese believed
that the Company had already been very generoubdiua cut off point had now been
reached. As such she needed to either return tio ovdake a career break in the
normal way. A number of options were discusseddagtain Burford stated she could
not take the course until 2009.

Captain Cheese stated he was of the opiniarCitiapany had been more then
generous in considering all Captain Burford’s pee@ircumstances and gone outside
of Company’s normal policies.

7.0  Testimony from Captain Nick Brown
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The witness read a prepared witness statel@&@B87¢ P192 of the bundle refers).
Captain Nick Brown joined the Company in March 19@8n it was called Jersey
European Airways Limited as a First Officer. Aftecoming a Captain on the Dash 8
Q400 he was then promoted to Fleet Base Manad@®(&. Since the beginning of
2008 he has been Pilot Base Manager for Guernsey.

Captain Brown stated that he has known theiéapi for over 20 years and at the time
he became Pilot Base Manager she was already arnitgieave. At the end of 2005,
Captain Brown stated that he became aware thappkcant was concerned about
returning to work in June 2006. He believes he syaspathetic to and supportive of
her request for an extension of four months tonh&ternity leave.

In July 2006, Captain Brown stated that thet@a@Burford emailed him at his private
email address requesting an additional year ofidripave up to December 2007 and
regarding her worries about returning to work (P#77 of the bundle refers). At the
same time she was also concerned about jeopardismgeniority. This was
forwarded to John Alsford, Director of Flight Optoas, as Captain Brown stated the
decision regarding the leave was not his to make was though, supportive of the
request.

Captain Brown recalled that after several meiite matter was resolved and the
Company made a special concession agreed to praeseniority for one year
through what was termed a maternity career br&ks would enable Captain Burford
to return to work at the same base and at the smmkof seniority. Captain Brown
also noted that Captain Burford was flying for Ayny whilst on her maternity career
break and that Aurigny rotas appeared to givelenecessary flexibility, which
enabled her to work when her husband was not wgrkin

Captain Brown went on to state that Captairfdddrmade contact with him during
September 2007 regarding the proposed start dabe aonversion course. Having
chosen to start the course in January 2008 shamechan unpaid leave until that date.
Captain Brown stated that he was aware that Capiaiford’s husband had arranged
to take annual leave and that they had made amaargs for the family to join her in
the UK whilst she was on the course as she wabstastfeeding. Captain Burford
would receive duty pay in addition to her salanytfee duration of the course and the
Company had also agreed to pay for a hire caadtttion her staff travel benefits were
re-instated.
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Captain Brown stated that, approximately siekgebefore the start of the course, a full
breakdown of timings for the course was given tpt&@a Burford. He was aware
despite the efforts being made by the CompanyGhatain Burford continued to

worry about her return. In December, Captain Burfadvised him that she had a brain
scan booked, at the hospital in Guernsey, dhdenuary 2008. Discussions took place
regarding arrangements for her to leave the cdorgbe appointment and then
rejoining the course the next day.

On the Thursday prior to the start of courspt@la Brown stated that he received a
tearful telephone call from Captain Burford statihgt she had been in bed with a
migraine for the past four days and that she waléyranwell. Captain Brown
expressed that he was extremely concerned abobheh#h, especially given what he
had previously been told about the brain scanC#gstain Burford asked what the
position would be regarding an extension to herenmétty career break Captain Brown
contacted John Alsford.

Captain Brown then states he was advised thata@h Burford had been taken off the
course because of her being unwell and that heedgréh this decision, as the course
is tough and her health would have been a serioonsetn. The following week
Captain Burford contacted him sounding much better told Captain Brown that she
had spoken with Aurigny and made arrangementsato f§ting with them once more.
Captain Brown expressed surprise that she was agtdack at Aurigny when the
Company still needed to agree the options for &krn.

Captain Brown was of the belief that Mr Pautriar discussed the options available to
Captain Burford and that she had said that shedwoot be available to return until
January 2009. He is further of the belief thatt@epBurford was made aware that her
maternity career break would not be extended furhd that she would either have to
join the January or February course or apply fstaadard career break. After this
point Captain Brown stated that he had no furtheolvement in the matter as it was
left for HR to resolve.

Testimony from Captain lan Baston

The witness read a prepared witness statef@208¢ P205 of the bundle refers).
Captain lan Baston has worked for the Company difemeh 2007 when his
employment was transferred across after Flybe aedjidA Connect Limited whom he
had worked for since 1999. He is General Manaddight Crew.

Captain Baston stated that the first time leailme aware of Captain Burford’s unique
period of leave was via an email from Captain BrowBSeptember 2007 (P110 of the
bundle refers).

Following discussions and as it was part ofdiis to allocate course places Captain
Baston wrote to Captain Burford to confirm the agament surrounding her return on
5™ October 2007 (P113 of the bundle refers). Themewubsequently accepted by
Captain Burford.

Captain Baston stated that he became awahe eégues regarding Captain Burford
attending the course at the beginning of Januadg2®e was aware that she had been
withdrawn from the course, as he understood, otithgeounds, but he was not
involved in the decision.
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Captain Baston gave his opinion on the matenaiteer break and concluded that the
only option available for Captain Burford if shesied to continue her unpaid leave
was to apply for a standard career break undemdghmal Flybe policy. Following this
Captain Baston’s involvement in the matters redwmetsiderably.

Captain Baston confirmed that he emailed a¢hinvolved at Flybe on #&anuary
2008 and highlighted the fact that Captain Burfaess no longer covered by the
maternity career break which had preserved hepsgnand that it would not be
possible to keep her place in Guernsey open anllieainf From this point Captain
Baston stated that he had no further involvement.

Testimony from Mr John Alsford

Mr French-Williams read a witness statemenbeimalf of Mr John Alsford (P184 —
P186 of the bundle refers).

Mr Alsford was employed by Flybe from May 2088&ptember 2008. At the time of
leaving he held the position of Director, Flighté&ations. In this role he had
oversight, responsibility and accountability foe tiight operation process and
oversight of the pilot management process. This thvan properly delegated to pilots’
Fleet General Managers and the HR Business PaRight Operations.

In the statement Mr Alsford stated that arodulg 2006 he became aware that Captain
Burford had requested an additional year’'s unpeagté. Although agreed prior to his
incumbency he was aware that she had been off termitgt leave, which had been
extended by a few months. He also stated thataapurford had made it clear that
she did not want her seniority with the companpéaffected and that this was an
unusual request.

Following discussions Captain Burford was adtea career break in accordance with
Flybe’s Career Break policy. After further discassa unique maternity career break,
whereby she would be able to return to work 8iD&cember 2007 with her seniority
number protected was offered.

Once accepted and the maternity career breahk place Mr Alsford did not have any
further involvement.

In December 2007, Mr Alsford stated that Caphdick Brown highlighted to him that
Captain Burford was becoming agitated around hermeéo work and was concerned
that this was a significant source of stress to W also stated that due to his concerns
he did not want to force her to come back to dacthese if this was going to be
detrimental to her health at that time. For theessons the decision made that it was
appropriate to take her off the course.

The intention was that Captain Burford wouli@irethe course as soon as possible. On
4™ January Mr Alsford stated that he advised Capttik Brown and emailed Mr Paul
Turner, HR Business Partner and asked him to follosymatter up urgently. Mr

Alsford stated that he was not directly involvedrdafter.

10.0 The Law



10.1 The Applicant alleged that she was constraltiunfairly dismissed within the
meaning of Section 5(2)(c) of the Employment Pricdec(Guernsey), Law, 1998, as
amended.

10.2 The Applicant further alleged sexual discriation as defined in the Sex
Discrimination (Employment) (Guernsey) Ordinand@Q2 and that this allegedly less
favourable treatment culminated in an unfair disaisnd that in accordance with
Section 70 of the Ordinance these allegations miggult in a finding of unfair
dismissal as defined in the Employment Protectienefnsey) Law, 1998, as amended.

Direct and indirect discrimination against women:-

1(1) Inany circumstances relevant for the purposeswf@ovision of Part 11 of this
Ordinance, a person discriminates against a wonfian i
(a) On the grounds of her sex he treats her less falyithan he treats a man, or
(b) He applies to her a provision, criterion or praaigvhich he applies or would apply
equally to a man but
(i) which is such that it would be to the detrimena abnsiderably larger
proportion of women than of men
(i) which he cannot show to be justifiable irrespectféhe sex of the
person to whom it applied, and
(i)  which is to her detriment

Discrimination against Applicants and employees

6(2) Subject to the provisions of subsection (3) a pesswll not, in the case of a woman
employed by him at an establishment on Guernssgrighinate against her
(@) in the way he affords her access to opportunitepfomotion, transfer or training
or to any other benefits (including without limitat, benefits consisting of the
payment of money), facilities or services, or dysimg or deliberately omitting to
afford access to them or
(b) by dismissing her, or subjecting her to any othetrichent

Burden of Proof before Tribunal
44 (1) This section applies to any complaint madéé Tribunal under section 38
(2) Where, on the hearing of the complaint the dampnt proves facts from which the
Tribunal could, apart from this section concludehe absence of any adequate
explanation that the Respondent —
(@) has committed an act of discrimination agath& complainant which is
prohibited by any provision of part 11

The Tribunal shall uphold the complaint unlessRespondent proves that he did not commit
or, as the case may be, is not to be treated amgaommitted that act.

11.0 Closing Statements

Advocate Clare Tee

11.1 Advocate Tee raised the following points dgtier closing statement. That there
appeared to be mess and confusion surroundingdagrent of Captain Burford. That
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not one person from the Company had taken contribleosituation, however, to the
contrary she believed that Captain Burford had léegr and detailed.

It had been stated by HR that they had a tgaeeess checklist but this had not been
used, although it would be normal to do so.

Captain Cheese had confirmed that no disaiptiaction had been taken in relation to
Captain Burford and that the process for the teatiom had not been explained.
Captain Nick Brown had not given any reasons tot&agBurford for her removal
from the course in January.

It had been confirmed on several occasiorsstimuld she have taken the option the
normal career break would require Captain Burfordesign from her position and not
maintain her seniority.

Advocate Tee stated that the general demeamolipehaviour of the Respondent since
the beginning of January 2008 demonstrated unfssraad was clearly unreasonable.

In relation to the unfair dismissal thereasdispute relating to the Applicant ordinarily
working in Guernsey, the Respondent would clain tihere had been a repudiatory
breach of the contract by not returning to workldy February 2008, thereby the
termination was fair under Section 5 (4) (b) of tiaev, which was contested.

The Applicant claims that under Section 5¢2)f the Law she was constructively
dismissed and that it had been shown that therdéé&an a breach of contract resulting
in Captain Burford resigning and she did not déftaglacing the claim.

The implied term of trust of confidence hadrbereached by the Respondent through:

11.8.1 The removal from the course in January 2G@&ut reasons being given.

11.8.2 Requesting that she attend the course iru&gb

11.8.3 Being sexually discriminated against cogttarstatute.

11.84 By giving what amounted to an ultimatum #a#tter the Applicant
undertook the course or a career break or the igaeeess would
commence.

11.8.5 Putting the standard career break forwarehwhessentially amounted to a
resignation without any guarantee of return or negance of seniority.

11.8.6 Failing to explain about the leaver pro@ess how or why this was
justified.

11.8.7 Failing to pay the Applicant her salary frad' February 2008 at the end of
her maternity career break.

11.8.8 Failing to offer the Applicant work at thedeof her maternity career break
from 14" February 2008.

11.8.9 Leaving the Applicant in a state of uncettaand limbo.

11.8.10  Failing to communicate with the Applicafteathe 4' March 2008.

11.8.11 Acting generally as to force the Applicemkeave her employment.

In the Applicant’s letter dated2@pril 2008 the reasons for the resignation werelena
clear. The last communication from the Respontiaedtbeen A March 2008 and
during this seven week period the Applicant toaaleadvice. Advocate Tee referred
to a skeleton argument containedTottel — Termination of Employmen(EE2 P233
of the bundle refers).



11.10 In relation to the claim of sex discriminatiddvocate Tee re-stated the seven steps

11.11

11.12

that must be met in order to prove that this hadioed and in summary maintained
that:-

11.10.1 There was no dispute regarding the plaeenpioyment.

11.10.2 Section 6 (2) (B) was demonstrated by &igiifollowing steps
3-6.

11.10.3 Section 11 (B) was demonstrated by virfue@Respondent requiring the
Applicant to attend the course in February 2008tzandng taken her off the
course in January 2008. It was claimed that theipion, criterion or
practice applied would be to the detriment of gigantly greater
proportion of female pilots than male in circumstswere leave had been
given back (EE2 P247 of the bundle refers).

11.10.4  The provision, criterion or practice apgheas to the Applicant’s detriment
by leaving her no option but to resign.

11.10.5 The actions of the Respondent were ntfigide as they had removed
Applicant from the January course at their ownigagion.

11.10.6  The Applicant could have been permittectorn to work and put on
ground duties or, in light of her inability to attbtthe course. until January
2009, could have extended the Maternity CareerlBrea

11.10.7  The claim had been brought within three tmgn

In conclusion Advocate Tee stated that Cafgarford had been indirectly
discriminated against and unfairly dismissed. eliation the Unfair Dismissal the
Tribunal was asked to make an award commensur&edton 22 (2) (b) of the Law
and in relation to the Sex Discrimination commeasaito Section 46 (1) of the
Ordinance.

Prior to Mr French-Williams closing statememiile stressing that the Tribunal had
not yet reached a conclusion, clarification waggbbdrom the parties regarding the
seniority level and pay scale level applicablenattime of termination. This was
accepted and agreed by both parties as Q400 Cap&aiel 7 £55,017.

Mr Jason French-Williams

11.13

Mr French-Williams opened by re-capping the tlaims put forward by the
Applicant. The Tribunal was asked to considerdtspecific points in relation to the
Sex Discrimination:-

11.13.1 Was it unreasonable to ask the Applicaattend the course in February,
having taken her off the one scheduled for Janoaryealth & Safety
grounds. That the Applicant had unreasonably esfisd that there was
little evidence of her trying to find or make attative childcare
arrangements.

11.13.2 That it was unreasonable of the Applicarstate that she could not attend a
course for a further twelve month period.

11.13.3  That by the 3anuary 2008, the Applicant had had thirty moofHsave,
when the maximum normal amount given was twelvethmonThe
Respondent had been extremely generous by pulttitiggse provisions as
could have insisted on a return to work in June62@Cthat a career break
under the normal policy was taken up.
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The Respondent maintained that the actides taere justified by reasons of:-

11.14.1 It was accepted by the Applicant that th&se had to be undertaken.

11.14.2  Putting an experienced, qualified pilogoound duties for a further nine to
ten month period was unrealistic given the salavgl.

11.14.3 The Applicant had already had 18 monthgdothan required under UK
Law and the business is required to run effectively

11.14.4  The Applicant had been given the optiotaking the normal company
career break, as would be offered to all other eyg#s, male and female,
with or without childcare responsibilities. It wasknowledged that it was a
technical resignation, but reiterated that prionigatment would be given
should she want to return.

It is the Respondent’s submission that tlagy/lleen far from unsympathetic at any
stage, but rather had “bent over backwards” to ideassistance. They did though
have a duty to be fair to all pilots, male, fema@lasents or non-parents.

In relation to the Unfair Dismissal, it wag Respondent’s submission that the
dismissal was fair.

It was agreed that in an ideal world the Aggpit should have been given more detail
regarding the removal from the course, but this ma@san ideal world. However, from
the testimony given by Captain Nick Brown it waasenable to surmise that the
Applicant was aware what the situation was.

Seeking and obtaining medical advice woalkkhtaken a number of days and it is the
Respondent’s position that even if this had bedaionéd it would not have changed the
decision to take her off the course. Neither wauldhve changed the Applicant’s
position that she would not prepared to undertalotheer course until January 2009.

It was agreed that the termination processnea perfect and that a final letter should
have been sent, but there was a unique set oihegteunces. The fact that a letter was
not sent does not mean that the Applicant did notkthat her employment was
terminated. This was made clear in an email (Rif@Be bundle refers).

It is the Respondent’s submission that thhe@®no alternative but to terminate the
employment on 14 February 2008 and that the Applicant was awathisfas she was
commercially flying for another airline.

If the Applicant thought she was still em@dyoy the Respondent she would not be
flying for another airline as her Maternity Car@eak had finished and such action
would not be permitted.

Mr French-Williams made reference$ainsbury Supermarkets Ltd v Hit{ER3 of
the bundle refers). The Tribunal was asked toidenshat even if it was believed the
procedure was wrong if the dismissal would havengklace in any case. It was the
Respondent’s position that it would, as it wouldupeeasonable to wait a further year.

Mr French-Williams submitted that should Tmédunal find the dismissal to be fair
then the date of termination will bel &ebruary 2008. If however, if the date of
termination is found to be Z6April 2008 what did the Respondent do on or aroilnad
date to constitute constructive dismissal.
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It was further submitted that the Applicafused the offer of a grievance meeting and
therefore the termination cannot be treated agachr

Mr French-Williams submitted that if the Tural should find for the Applicant in
relation to the claim of Unfair Dismissal any awattbuld be nil as the Applicant was
not in receipt of any wages for the previous sixthe.

Similarly, if the Tribunal should find for@hApplicant in relation to the claim of Sex
Discrimination then any award should be minimairigknto account the efforts made
to assist the Applicant, over and above the normathe Respondent.

Conclusions

The Tribunal was persuaded that none of thealaattributes of a resignation or
termination process were undertaken. For exartipee was no letter confirming the
termination of employment, no right of appeal, nd sterview and no evidence of
any element of the standard HR termination cheickbBeng covered by Mr Turner.
Such was the confusion over process that the Tailbwas of the opinion that whether
the “Effective Date of Termination” was in Februaoy the end of April, that the
Applicant acted in a timely manner.

The Tribunal had to determine the actual datermination of the employment as this
was in dispute. The Tribunal concluded that tlitedvas 14 February 2008, due to the
inaction of the employer in either formally claiifig the employee’s intentions
regarding return to work or formal notificationtbie termination of employment before
instigating the ‘Leaver Process'.

The Tribunal found that no one Senior Manageslved in the termination of the
Applicant had “forced” the resignation process.

Further the Tribunal found there was lacklafity in communicating the reasons for
taking Captain Burford off the course ofi January.

The Tribunal went on to consider each elerottite allegations in relation to Sex
Discrimination and commenced with Direct or IndirBéscrimination.

In relation to direct discrimination the main tests:

(@) Was Captain Burford treated less favorably thaman, and
(b) The treatment of her was to her detriment.

In relation to indirect discrimination the mainteare:

€)) Can the Applicant demonstrate that the appdnaif any provision, criterion or
practice was such that it would be to the detrinoérat considerably larger
proportion of women than men?

(b) Which cannot be shown to be justifiable irrespe of the sex of the person to
whom it was applied.

(c) Which is to her detriment.

Having listened to and considered the testyinodriboth parties the Tribunal could find
no evidence of either direct or indirect discrintiaa.



12.7

12.8

12.9

12.10

12.11

12.12

12.13

12.14

12.15

12.16

12.17

12.18

Although there is not a requirement within (gey employee protection legislation,
the Respondent had applied the UK statutory prongsof Maternity Leave to the
Applicant.

The Respondent had considered and then acodatedothe Applicant’s requests for
extensions to the period of unpaid leave.

Further the Respondent had taken the unpretsstistep of affording the Applicant a
Maternity Career Break’ in order that she couldngpmore time with her child but
without the loss of seniority, which would have bdlee case, had the normal Career
Break been taken.

It was noted by the Tribunal that the Matgrtgave provision observed by all other
eligible Flybe staff had been limited to 12 montiise Applicant had been afforded
c30 month’s leave resulting from the combinatiorstaindard maternity leave and
special leave granted to her as an exception.

Given the age of her child by early 2008, Thibunal considered that none of the Law
pertaining to pregnancy and the potential for awttcally unfair dismissals pertained
to the Applicant’s claims

Although the Applicant was due to return twkvn December 2007, given the need
for her to attend the next available refreshentng course in the UK, it was
reasonable that the return to work be delayedesdhrse was not due to start until
early January. A course of action that was agbseubth parties.

Following a telephone conversation and gtherapparent distraught state of the
Applicant and the impending brain scan, as comnateiton ¥ of January to Captain
Nick Brown by the Applicant the Respondent had gaod genuine reasons to ask the
Applicant not attend on"7January.

The Tribunal was not of the opinion that @swhen contradictory to offer a later start
date for the January course as the Applicant weeelgiless distraught and
communicated her intention to fly for Aurigny.

From the Applicant’s own testimony it wagetiathat her husband could not
reschedule the majority of his annual leave, wihiatl been booked to assist with the
childcare for the duration of the course. Therefoe was still available for the
majority of the training course to provide pareraie.

The Applicant made only very limited attenmptseek alternative child care and made
no apparent attempt to seek UK solutions even thatger members of the family
were based in the proximity of the course and nmeselbeen aware of possible
solutions for consideration.

As an experienced pilot the Applicant wouddénknown that such courses ran
throughout the year.

The blanket refusal of the Applicant to cdesithe February course or indeed any
other alternative date until January 2009, givenage of the child, was considered by
the Tribunal to be unreasonable.
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The Tribunal was also of the opinion thatas reasonable for the Respondent not to
employ a highly paid and qualified pilot on growhaties for c11 months until January
2009, regardless of the gender of the pilot.

The Tribunal accepts that it is reasonableetieve that a greater proportion of women
will have proportionately more problems with chéde provisions than male
colleagues; however, the Tribunal was also of tiaion that there is a limit of
reasonableness as to how an employer should aotitderbalance this.

It is arguable that the Respondent exceduadduty and was in fact in danger of
positive discrimination in respect of the Applicant

In summary the Tribunal could find no subst@ngrounds to support a claim of either
direct or indirect discrimination.

Decision

In relation to the claim of Unfair Dismisshdving considered all the evidence
presented and the representations of both parigfaving due regard to all the
circumstances, the Tribunal determined that thelidgpt was unfairly dismissed under
Section 5(2)(a) of The Employment Protection (Gaeyf) Law, 1998, as amended.
Captain Yvonne Burford was unfairly dismissed by Respondent, due to a technical
breach by the Respondent of a fair process of stazfding that their behaviour cannot
be judged as fair and reasonable within a reasemahble of responses.

Given the resources and size of the Respotlienhatter should have been handled
with a great deal more expertise than was demdedirparticularly by the HR
Management. However, the obduracy of the Applicgamgjecting reasonable
alternatives amounted to a most significant coatidn to the ending of the
employment.

In relation to the claim of Sex Discriminatidraving considered all the evidence
presented and the representations of both parigfaving due regard to all the
circumstances, the Tribunal found that, under tlogipion of the Sex Discrimination
(Employment) (Guernsey), Ordinance 2005, and Thel&yment Protection
(Guernsey) Law, 1998, as amended, the Applicantneasdirectly; or indirectly
discriminated against.

Award

When calculating the award under SectionfZBeoEmployment Protection
(Guernsey) Law, 1998, as amended, whilst the Tabratognised that the Applicant
did not receive pay during the six month’s priothe termination of her employment,
it considered it just and equitable to use itsréisan under Section 22(2)(b) of the Law
to determine that the sum equal to six month’sfpayhe Applicant was £27,508.50.

However, the Tribunal further concluded it Wable just and equitable to also use its
discretion under Section 23(2) of the Law, to redties amount by 80%. This
reduction is made in consideration of the repeatfts made by the Respondent in
accommodating the Applicant’s requests for add@iampaid leave and in light of the
Applicant’s significant contribution to the endingthe contract.



14.3 Therefore, in relation to the complaint of AinDismissal, the Tribunal makes an
award in the amount of £5, 501.70

14.4 In relation to the claim of Sex Discriminatidhne Tribunal makes no award.

Signature of the Chairman: Ms Carol Harvey Date: 16 December 2008




