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Called by the Applicant:
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Mr Roy Bougourd.
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Mr Ron Le Cras
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Mr lain Carse

Mrs Julie Gallon
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Decision of the Tribunal Hearing held on 14 & 15 January 2009

Tribunal Members;  Mr Peter Woodward
Mr Roger Brookfield
Ms Carol Harvey

UNANIMOUSDECISION

Having considered all the evidence presented amdeipresentations of both parties, and
having due regard to all the circumstances theufiabfound that, under the provisions of the
Employment Protection (Guernsey) Law , 1998 as a®énMr Neil Forman was not, as
alleged, constructively unfairly dismissed.

Mr_Peter Woodward 6.February 2009

Signature of the Chairman Date

NOTE: Any award made by a Tribunal may be liabléncome Tax
Any costs relating to the recovery of this awarel tarbe borne by the Employer

Any Notice of an Appeal should be sent to the Sacyeo the Tribunal within a period of one mont#gmning
on the date of this written decision.

The detailed reasons for the Tribunal’'s Decision ar&ilable on application to the Secretary to the Tméd,
Commerce and Employment, Raymond Falla House, PX4B8, Longue Rue, St Martins, Guernsey, GY1 6AF.



TheLaw referred toin thisdocument is The Employment Protection (Guernsey) Law,
1998, as amended.

Extended Reasons

1.0 I ntroduction

1.1  The Applicant, who represented himself, gavtness testimony, which was also
supported by documentary evideneE1l Refers).

1.2 The Applicant called the following witness

Mr Roy Vidamour
Mr Roy Bougourd
Mr Christopher Starr
Mr Anthony Poynder
Mr Ron le Cras

1.3  The Respondent was represented by Advocated@&ssand.
14 Advocate Roland called the following withesses

Mrs June Summers-Shaw
Mr lain Carse

Mrs Julie Gallon

Mr Neil Newberry

Mr Mervyn Chester

These witnesses were supported by documentaryread&R1-4 Refers).
1.5. At the outset of the hearing the parties icordd that:-
1.5.1. It was agreed that the effective dateohination was 13 June 2008.

1.5.2 The salary figures as detailed in the Applis ET1 were agreed by the
Respondent.

1.6  The Applicant claimed he had been construigtidesmissed. He stated that during the
introduction of a new company-wide handbook he haen bullied and harassed by
members of the management and by June Summers-Shiavalso stated that his
company tool allowance had been suspended and éspoRdent had not observed
Data Protection principles when handling his conyparedical report. His 2008 pay
review had been delayed by his refusal to sign rthesed contract and the new
handbook. The “last straw” event which caused lnmesign was that his request to use
a company van for personal use over a short paaodbeen unreasonably declined.

1.7  The Respondent admitted an error in the hagddf the medical report however in
regard to the revised contract of employment ardniéw handbook the company had
undertaken an extensive and time consuming prdcessisure that employees were
properly consulted prior to introduction. The Respent had placed no obligation on
the Applicant to sign either the revised contracthe new handbook and the Applicant
was not singled out for a delayed pay review. 1@ allowance was suspended
company wide due to perceived irregularities inapplication of this policy; again this
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was not a specific action taken against Mr Formidre provision to loan company
vehicles to employees was a discretionary benefitraquired signed authorisation at a
senior level, which was not possible on 2 May 2008.

Mr Forman did not lodge any formal grievanceetation to any of the above issues
and had resigned in the knowledge that he haddireacured a better paid job. In

summary none of the actions taken by the emplogatdcbe judged as sufficient to

entitle the Applicant to resign and in fact the éoypr had acted reasonably. It was the
view of the Respondent that there had been no dsahi

Facts Found

The Applicant commenced employment with the Respohdn 29 September 1993
and at the time of his resignation was employea &schnician.

The Applicant’s discontent with his managetmand the alleged unfair treatment to
which he was subjected stemmed from the introdndhy the Respondent of a new
company handbook and an updated contract of em@oynit was the belief of the
Applicant that his concerns over this document baen disregarded and that he had
been bullied during the briefing and acceptancesphaf the documents. The “last
straw” event which led to his resignation was a pany decision to decline his request
for the loan of a company vehicle.

The decision in principle to introduce a newdizook and a revised employment
contract was taken in summer 2006 by the Responralehtby late 2006 work had
commenced on this project with the assistance okxernal HR consultant June
Summers-Shaw.

The Respondent had employed a Complianagalya, Norman Dixon, in early 2007
and he also undertook a significant role in theparation of the handbook; by 10 July
2007 he indicated that a final draft had been pexhe&ER1 108 refers.

During the summer of 2007 Mr Dixon consultedn@eerce and Employment in
Guernsey and “JACs” in Jersey to check the handlaas compliant with legislation
in both islands. In addition the draft was reviewsdFord UK to ensure that it met
corporate standards. ER1 109/ 111/ 112/ 118 véfer.

The draft handbook was issued to Ron Le Cradttite Regional Industrial Organiser
in July 2007 and his initial feedback to the respent was critical. Mr Le Cras had
stated there were many errors in it. ER1 114 sefer

A meeting took place on 26 September 2007 iar@ey to review the union critique
of the handbook with Mr Le Cras and Roy BougourdJrate shop steward in the
employment of the Respondent attending for the hinkitending for the Respondent
were Mr Carse, the Managing Director, Julie Galilorher HR role, June Summers-
Shaw and Norman Dixon. The meeting had been schédwer 2 days however Mr Le
Cras chose to leave the meeting after some 30 agnatmongst his concerns were that
the Respondent would not reveal the name of thd Bt official who had vetted the
draft handbook. ER1 114 refers.

Shortly after this meeting Mr Bougourd senteamail to all the union members in the
Guernsey company stating that this meeting hadjoé well and to anticipate “rough
times” in the 2008 negotiations between the Respoinand Unite.
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On 1 October 2007, the Respondent notified_MCras in writing that the employee
Handbook would form part of the 2008 negotiatioregsween the Union and the
Respondent.

On 4 October 2007, Mr Norman Dixon sent thepl&ant an email apologising on
behalf of the Respondent for the erroneous handdh@ private and confidential
“Health Check” document.

On 12 December 2007, a meeting took placeldoeas the unresolved issues from the
26 September meeting. Attendance was as beforayibuthe addition of a Mr Colin
Lumber, a member of the Union from its UK South Ydigision. It was minuted that
Mr Lumber had expressed satisfaction that the haokllvas good and with the agreed
changes would be very good. ER1 128 to 130 refer.

On 15 January 2008, Mr Roy Bougourd emailedcthllective feedback from himself
and Mr Le Cras to Julie Gallon ER1 156 refers. 8ghbently she confirmed receipt of
their recommendations and explained that all stafild be consulted directly and that,
if their feedback required it, then further changesild be made. ER1 159 refers.

Mr Norman Dixon replied to the Union on 22 Jary 2008, on behalf of the
Respondent, either confirming the requested changesxplaining why a particular
element of the Handbook could not be changed. ERéférs.

With the assistance of Mrs Summers-Shaw coyapéate briefings commenced on 31
January 2008. ER1 176 /178 /179 to 199 refer.

In February 2008 all Guernsey based emplogtended four “Rollout Training”
sessions during which the handbook was explainetibseby section. Employees were
encouraged to respond via questionnaires at thefedch session to ensure they had
gained a clear understanding of key items in thmelhaok. Mr Forman attended all four
sessions. ER1 206 to 240 refer.

On February 28 2008, Mr lain Carse wrote tolrCras responding to his pay claim
enquiry of 11 February 2008. He stated that theeisd pay would be deferred until all

issues with the handbook had been resolved antighdbook had been issued. ER1
241 refers.

On 12 March 2008, Mr Carse conducted “Wrap kgetings with all employees with

the purpose of communicating all final changesh®tiandbook. His intent was to gain
reassurance that employees had been fully consikeBorman attended one of these
meetings. ER1 258 to 287 refer.

On 18 March 2008, Mr Carse sent Roy Bougourdopy of the PowerPoint
presentation used during the “Wrap Up” sessions.

On 27 March 2008 Mr Bougourd emailed Mr Canéerming him that the Union still
had issues with the new contract, consequentlyneibers had been instructed not to
sign for acceptance. Mr Forman was one of theserumiembers. ER1 315 refers.

On 3 April 2008 the Respondent was notifiedH®yIndustrial Disputes Officer (Mr M.
Fooks) that Unite had registered an industrial utispn relation to their concerns over
the introduction of the new Handbook. The two isswhich formed the basis of the
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dispute were the non-inclusion of any specific nntof the Unite union and the
potential for deduction of company funded extermaining costs in certain specific
situations. ER1 321 to 324 refer.

On 8 April 2008, Mr Carse sent a memorandumlltetaff in Guernsey advising them
that some 63% of the staff had given signed acoeptéo the Handbook, however a
minority of employees on advice from Unite had sa@ned. In this document the
Respondent stated that due to this issue it walsleima proceed with a pay review for
any employees at that point in time. ER1 325rgefe

On 30 April 2008, Mr Forman requested the lodra company van for the period
from15.00 on 2 May 2008 to 17.00 on 3 May 200&rater that he could assist his son
moving furniture into an apartment. His requeshfavas given initial approval by his

immediate manager, Mervyn Chester, and faxed onstdme day to Julie Gallon

requesting she obtain senior management approvtiifoloan.

On 2 May 2008, Roy Bougourd emailed Julie @urlbn behalf of the Applicant
requesting clarification on the vehicle loan praged

The approval for the loan was declined on 2y N2808, and this decision was
communicated by email from Julie Gallon to Roy Bouigl stating that the loan could
not be authorised that day as Mr Carse was outeobffice and he would not permit
Mrs Gallon to sign for the loan in his absence. BRQ refers.

The Applicant tendered his resignation in mgitto Mervyn Chester on 12 May 2008
and worked his notice until 13 June 2008.

Mr Roy Bougourd

The witness had been the resident shop steéaaldhite since 2001 and confirmed his
role on behalf of the Union in reviewing the handkoER1 156 — 159, 162 -164 and
166 refer. However, Mr Bougourd had concerns tlm& tnion agreement might
disappear or be subordinated to the revised cdrdwrst the new handbook, ER1 123
refers.

The witness confirmed he had attended thglayee briefing sessions along with the
Applicant. He stated that during these sessiortsetin@loyees had asked both Mr Carse
and Mrs Summers-Shaw what would happen if an engglalyd not sign. He heard Mr
Carse state that if employees did not sign theywknere the door was, and Mrs
Summers-Shaw said that it was a “blessing” thatetiveere alternative jobs on the
island. Mr Bougourd could not remember the Applicapecifically asking this
question.

In the opinion of the witness there was mameegg coercion to sign and recalled, for
example, a non-union employee canvassing his wobdeagues on a certain day where
this employee told them that Mr Carse was on teenges if they wanted to sign.

The witness said that in his opinion thefimg sessions were too short given the
complexity of the documents. However, he confirntieat at each session there was
time to ask questions, and he was allowed to talges away of the draft material
from each briefing session.
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Mr Bougourd agreed with Advocate Roland thae ttCompany Vehicle Use
Authorisation” was clear in terms of required sigmas. EE1 Page 45 refers. However,
he could recall exceptional circumstances when Malon had approved such an
authorisation without apparent approval from sem@nagement. Advocate Roland
drew his attention to two examples in May 2008, reheompany employees based in
Jersey had also been declined authorisation férdé@ senior management signature.
ER2 33/ 334 refer.

Mr Bougourd explained to the Tribunal tha¢ suspension of the tool allowance was
due to Mervyn Chester being new to the companyhanklad not realised that it was an
automatic entitlement. In response to a questiom fivir Forman he confirmed, that to
his knowledge, the company had not taken any disaiy against the manager who
had mishandled his medical record.

Mr Anthony Poynder

The witness who was in the employment of thep@edent had borrowed a van on 12
June 2008, EE1 47 refers. He could not recall éxkattwhat time he had driven the
van and whether he had received approval prior i Iban of the vehicle or
retrospectively.

Mr Christopher Starr

The witness who was in the employment of thep@edent had also loaned a company
van with the correct authorisation.

Mr Starr did not recall canvassing for emplaygemeet with Mr Carse and sign for the
new documentation. However, he had been askedeb$dhvice Manager to obtain an

idea of which of his colleagues might sign the rdmguments and he had acted on this
request. He stated that he placed no pressureytno@dy when he asked and he was not
coerced into making these enquiries.

In response to a question from Advocate Rolamdvas not bullied by Mr Carse into
signing the new documents nor did he know of arheoemployee who had been
bullied.

Mr Roy Vidamour

The witness confirmed that Mr Forman seemedtectnin his role prior to the
introduction of the revised contract and the newdi@ok.

Mr Vidamour recalled that on 2 May 2008 Mr Farmhad told him that his request for
the loan of a company vehicle had been declineccbulid not recall any other details
of what Mr Forman might have said.

In response to questions from Advocate Rolanddnfirmed he was satisfied with the
process that the company had adopted for the mt¢tamh of the new documentation
and could not recall any threats from managemetitdrevent of failure to sign.

Mr Ronald Le Cras

The witness is the Regional Officer for the tganUnion and gave the Tribunal a
detailed account of his role in relation to theised employment contract and new
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handbook. He stated that the handbook was close&iing Union requirements by the
middle of February 2008, however subsequent charigkswing the employee
consultation process complicated the situationreth@as a major concern that the
Union agreement might not retain precedence oventgw documentation.

Given the delayed pay negotiations it was fhieion of Unite that the members were
being held to ransom due to their unwillingnessigm without resolution of disputed
issues.

In response to a question from Advocate Rotendould not recall Mr Forman raising
any issues with him relating to his employmentiaittormally or informally.

Mr Neil Forman

The witness was requested by the Tribunalmonsarise why he had gone from being a
long serving employee, seemingly content with luke,rto one that felt he had no
option but to resign, he responded as follows:-

During the “Wrap Up” session on 12 March 20@8had been told by Mr Carse that if
did he not sign the new documentation that he kméwere the door was and this
sentiment was reinforced by comments from Mrs SurasB@aw.

The briefing sessions were too short far,land in the case of the first briefing session
he was not permitted to see the documentation warex® of the workshop and not
permitted to take away the documents afterwards.

He was upset when the company put pay risdstthand he along with others were
not told until April, the delaying of the pay inase for 2008 was a coercive act by the
employer.

He was concerned that the new alcohol abugs might be used against him solely
because he used an alcohol based mouthwash, boghaised this concern it was not
answered.

He was concerned about the “negligence claasd’the potential for pay deductions,
which in his opinion had become more punitive,efwas held culpable. This concern
had been also been raised with the company butlenbt been given any adequate
response.

His immediate manager, Mervyn Chester, hadssachand harried him over the non-
signing of the documents, frequently calling hinioirnis office and asking why he
would not sign.

The refusal to loan him a van on 2 May 2008 thasfinal straw event. It had been a
routine benefit to him and his colleagues which hagler been declined before. He
attributed this action by management as a punishifieerhis refusal to sign the new
documentation.

In response to a question from the Tribunal,Adrman confirmed he had secured a
firm offer of alternative employment prior to hissignation on 12 May 2008.

Under questioning from Advocate Roland Mr Famntonceded that an apology had
been made as to the “Data Protection” issue onlbehthe company and the issue had



8.11

8.12

8.13

8.14

9.0

9.1

9.2

9.3

been resolved. However, in addition to the polreshad made in prior testimony he
also stated that he had concerns that his uniontg)Jhad not been specifically

referenced in the handbook and the lack of a realury provision in the new

documentation. Advocate Roland commented that tméeUissue had not been
referenced on his ET1 and was a union / employgreisSEE1 20 refers. Mr Forman
disagreed, he had a concern that if the Unite unias not referenced that Ford might
de-recognise them.

Advocate Roland put it to Mr Forman that lesaerns over pay were misguided. She
informed the Hearing that his old contract had edew date for pay, neither did it
make a contractual obligation to give pay risesyéxer the company had habitually
raised pay each year and backdated increases todfgleach time. Mr Forman did not
contest these points.

Mr Forman conceded that whilst he had know2®&r\pril 2008 that he would need a
van for the following weekend that he did not putai request till 30 April 2008. He
also conceded that whilst he had assumed thaetheal of the company van loan was
due to his non-signing of the new documents thatlidenot explicitly challenge this
view by speaking with either Mervyn Chester of duliallon.

In response to further questions from Advodatdand as to the alleged lying and
bullying by Mr Carse toward him Mr Forman statedttthis was evidenced during the
workshops where he was told the alternative toisggfor the new documents was to
find alternative employment. Mr Forman told the Hieg he had no other contact with
Mr Carse until after his formal resignation.

Mr Forman stated that Mr Chester had called into his office some 2 to 3 times a
week over a period of approximately a month to agly he would not sign. Mr
Forman believed this was harassment and not narmaahgement behaviour. It seemed
to him that Mr Chester was advising him that hisuits would be disregarded. When
challenged as to why he did not raise his concamally he stated that it was his
opinion that this would have no effect. In respotasthe question from the Tribunal Mr
Forman conceded that he had made no use of thalfgmevance procedure. He also
agreed with Advocate Roland that the 2008 paywias put on hold for all employees
regardless of union membership.

MrsJune Summer s-Shaw

The witness provided consultancy support &Rlespondent in the formulation of the
revised employment contract and the new handbbaktdking place in latter 2006 and
early 2007. Subsequently, she designed and detivarefing workshops to employees
in both Jersey and Guernsey in early 2008. ERY 1B3 to 155 refer.

It was the opinion of the witness that theppration of the new documentation had
been a very rigorous process combined with referetc external employment
specialists and Ford UK to ensure not only comgkato legal requirements but also
use of best practice wherever possible. ER1 111 8orefer.

The witness expressed her concern that Uritedm adverse reaction in September
2007 when the Respondents would not disclose theenaf the Ford UK employee
who had vetted the documentation on behalf of tKeeldtity. The net result was that
substantive discussions between the Union and é@spdhdent did not take place until
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December 2007; however at that meeting the Respbtideught that the Union would
be supportive to the future process. ER1 116 to&&:2.

The witness believed that the company ha go considerable lengths to consult with
employees and provide opportunities for their femttboth at and outside the briefing
sessions. The intent was to ensure 100% attendznai staff to all sessions. When
guestioned on the policy for dissemination of materthe witness stated that for the
first session materials were only made availabl¢henday, but for subsequent sessions
materials were issued in advance. Employees werdrary to the evidence from Mr
Forman, entitled to take the materials away frorohesession and make subsequent
comment to management for their consideration. A@opart of the communication
strategy was to give managers additional briefingd materials to assist them in
responding to employee concerns.

The witness had no recollection of Mr Famtomplaining that the sessions were too
brief and it was her practice to encourage empleyeestay behind if they wanted to
give a fuller feedback on specific issues. Neittidrshe recall Mr Forman raising any
issues arising from the new documentation nor digl iecall him specifically asking
about the likely consequences if he did not sign.

The witness stated that nobody was undepeaggsure to sign, although in response to
a question from the Tribunal she confirmed thatejplying to repeated questions from
the employees re the signature issue she told thamit was a “blessing” that there
were alternative jobs on the island. A member ef Thibunal put it to the witness that
such a response might be construed as coerciagripshe did not agree. Finally, the
Tribunal put it to the witness that, as a seniord$fcialist, she would have presumably
known that a legally compliant alternative was riform staff that there was no legal
requirement for them to sign. Her response todhisstion implied she was unaware of
this.

The witness confirmed her understanding tifatcompany agreement with Unite had
precedence over the revised contract or the temrtiei handbook.

The witness could not recall Mr Carse tgllemployees in the “Wrap Up” session that
if they did not sign they knew where the door was, did she recall that he had made
any similar statement. It was also her opinion MaCarse was entitled to withhold the
name of the Ford UK employee who had reviewed #rehook from Mr Forman and
his colleagues.

In responses to a question from the Tribunas Mummers-Shaw confirmed that a
review of the company “Grievance Procedure” hadnbieeluded in the employee
briefing in February 2008.

MrsJulie Gallon

Mrs Gallon had been employed by the Respdrfdesome 23 years, initially as a PA
to Mr Carse and subsequently was given resportgilbdr HR matters in addition to
this role.

Her role in relation to the introductiontbge revised contract and the new handbook
was to advise senior management as to how suclriatsitehould be introduced and
subsequently she worked with June Summers-Shaw Nowinan Dixon in the
implementation phase.
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A primary responsibility was to organise thgistics of the briefing sessions and to act
as a recorder of all “open issues” raised by enmg#sy and not capable of being dealt
with during the sessions, and then to assist ir tesolution by the “Wrap Up”
session. She could not recall Mr Forman speciffaaising any of the issues during his
briefing sessions. She stated that in additiorh&ohriefing sessions all managers had
been supplied with electronic copies of the maleria assist them with employee
queries.

The witness could not recall any employeemaming that the briefing sessions were
too short, however she did recall that Mrs Sumnstraw had repeatedly informed

employees that they had freedom to sign, or noe Shted that when the issue was
raised by employees there seemed to be no clagitp avhy they had concerns over
signatures. In response to a question from theumebthe witness stated that it was her
understanding that if an employee chose not to fagitheir documents that this was

legally acceptable. In that event the company wbiale replaced the old contract with

the revised one and if the employee continued tckvior the Respondent that this

would have amounted to acceptance of any revisetster conditions.

In relation to the request made by Mr Forrfaarthe loan of a company vehicle Mrs

Gallon told the Hearing that this was a discretigri@enefit. It was correct that in the

past she had signed the authorisation form on beh®r Carse however a compliance

audit, instigated in 2007, had concluded that pgrectice had to cease. Despite this
tightening of procedures it was normally possildeobtain one of the two designated
signatures and authorise temporary vehicle loans.

Mrs Gallon recalled that the authorisafiorm from Mr Forman was received by her
on Wednesday 30 April 2008. Due to other pricsitesnd Mr Carse not being in the
office on Friday 2 May, there was no opportunityotwiain his signature; unfortunately
the other designated signatory was also out ofoffiee. On further prompting from
Guernsey Mrs Gallon did call Mr Carse on May 2 anrhobile telephone however Mr
Carse did not consider the request so exceptibaahie would allow the use of the van
without his signature, hence the request was d=tlifMrs Gallon denied that the
refusal to authorise Mr Forman’s request was in\aayg connected with his continuing
refusal to sign for the new documentation.

Mr Nell Newbury

Mr Newbury is a member of the employers “Mamagnt Board”. He confirmed the
testimony given by Mrs Summers-Shaw and Mrs Galém to the extent and
thoroughness of the briefing and consultation pgsce

He attended an employee briefing session ierii@ey and could not recall any
criticism by the attendees that the session washoot or rushed. It was his opinion
that the Management briefings were of significassistance to individual line

managers. With this support they were well placetidlp individual employees with

their requests outside of the briefing sessions.

Mr Newbury was aware of union concerns in @Gsey and their advice to members
that they should not sign until these concerns weselved. The two issues formally
registered by the Union with the Industrial Disputefficer were a) the exclusion of
any reference to Unite in the new documentation bndhe potential recovery of
company funded external training costs under gextanditions. It was the opinion of
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the witness that these were not the issues of aryirdividual employee but in his
words “purely collective issues”.

The witness could not recall Mr Carse tellaly employee that if they did not sign
their employment contract they would be terminated.

Mr Mervyn Chester

Mr Chester was the immediate line manageMofForman. He stated that as the
process progressed with the new documentationhthdtad been given training such
that he might assist his staff with queries andassarising from it.

It was his opinion that the process adbpte the company had been thorough and
comprehensive. He stated that he was present wittFdiman at the “Wrap Up”
session and he did not hear Mr Carse making arignsémt directly to Mr Forman
during this session.

The witness confirmed that Mr Forman hadestdiis concerns with the “negligence

clause” in the revised employee contract ER1 38rsefHe seemed concerned that he
would be penalised by pay deductions for accidetdahage and Mr Chester advised
him that he was taking this issue too literally andnly applied to a proven case of

gross negligence. Mr Forman did not seem to adbépteedback.

Mr Chester could not recall Mr Forman ragsihis concerns over alcoholic mouth
washes and their potential to give him an adversikplace alcohol test. He did recall
however frequently discussing the need to signitierrevised employee contract and
the new handbook but he believed he never usedl@niguapproach and it was his
intent to assist Mr Forman with any queries he migtve. In the outcome Mr Forman
seemed reluctant to discuss his issues with hinredalled, that a Union colleague of
Mr Forman told him that the Union members had biestructed by their leadership
not to talk about these issues with managementCNester was adamant that at no
time had he threatened Mr Forman with dismissahef did not sign his new
employment documentation. He also confirmed testyngiven by other witnesses
from the Respondent side that at no time did thewagament treat non-signers”
differently from those who had signed.

As to the request by Mr Forman to haveldhe of a company vehicle on 2 May 2008
he recalled that he received the request on 3d Apd approved it in first instance and
then faxed it on the same day to Julie Gallon. Hiesequently contacted Jersey on
Friday 2 May and spoke to Julie Gallon; she infatmem that with both senior
signatories out of the office that approval coutd be authorised, Mr Chester believed
he could do no more to assist Mr Forman. When Mmfam subsequently said he
would resign Mr Chester counselled him not to rumb this decision, he would have
preferred Mr Forman stay in their employment.

Mr Chester admitted that he did say to Mmkam at the time of his resignation that if
he put Mr Carse and Mr Forman together that Mr Forrwould punch Mr Carse;
however Mr Chester told the Hearing that this wasemn jest than a serious comment.

Mr Chester commented on the clock cards \afcle loan authorisation forms for
Christopher Starr and Anthony Poynder. Whilst hel@¢mot be certain he believed that
prior authorisation was given even if it was justhally via phone calls with Julie
Gallon; after she had obtained written authorisetifsom an authorised signatory.
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Mr Forman had alleged that other employeeh as Paul Jones had also resigned due
to coercion over the revised contract and handbbokie opinion of Mr Chester this
was not so and Mr Jones left the company on anectims to seek another career
path. ER2 331 refers.

Mr lain Carse

Mr Carse is the Managing Director of both BRespondents’ Jersey and Guernsey
companies and he confirmed the evidence of pridbnesses as to the overall timing
and logistics for the introduction of the revisethpdoyee contract and the new
handbook. He denied that he ever threatened diamfes non signature or told
employees “they knew where the door was” if thed/rbt sign.

He told the Hearing that the planned timiiog the introduction of this new

documentation was delayed initially by new compteustandards coming out of Ford
UK in 2007 and then the subsequent lack of prognes obtaining Unite agreement

on the new materials. He was disappointed thagrgithe opportunity for detailed

discussions between the Respondent and Unite ite®@bpr 2007 the Union had

walked out of a scheduled meeting after only 30uteés had elapsed. However, the
reconvened meeting with Unite on 12 December 20@darexcellent progress ER1
130 refers.

Mr Carse participated in all the initialigfing sessions and he committed to all
employees that any issue raised would have a resp@ither a modification in line
with employee input or an explanation why such necendations would not be
actioned. ER1 245 — 254 and 267 — 287 refer. Atime did employees make him
aware that the briefing sessions were too shamsired.

Responding to Mr Forman’s concerns over ‘tNegligence” clause the witness

compared the finally agreed clause with extra sadeds ER1 30 with an earlier version
of the clause contained in Mr Forman’s bundle EBIréfers. Mr Carse stated that a
deduction would only take place after a full and fdisciplinary process and was

ultimately subject under the employment contracerployee agreement. The clause
was reserved for serious breaches and it was natended to use this clause for
understandable error and accidents.

In relation to the 2 May 2008 non-authorgsabf the loan of a company vehicle to Mr
Forman, the witness confirmed that it was a dismmery benefit, not a contractual

right. He had been under pressure by Ford UK toodisnue the practice as it was not
offered in the UK, however he had persuaded Fordth it was appropriate for the

workforces in the Channel Islands with their provithat authorisation be strictly

limited to himself and one other senior colleaglige practice of other employees such
as Julie Gallon to sign on his behalf had to cebseesponse to questions from the
Tribunal, Mr Carse conceded that this tightening pobcedure had not been

communicated to the workforce. Mr Carse emphadisatthe signing or non-signing

of the new documentation was not a consideratioenwhh came to vehicle loan

authorisation and this was not a criteria applethe application from Mr Forman on 2

May 2008. Mr Carse thought the rapid positive resgoto a similar request from

Anthony Poynder was simply a function of a seniotharising manager being

available; he referred the Hearing to two othemaxias of declined requests in May
2008 due to his non-availability. ER2 333 / 334ref
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On the issue of yearly pay reviews, Mr €add the Hearing that it was normal
practice to negotiate with the union and then wite agreement of his Board of
Directors typically communicate a pay increase iaréh / April backdated to 1

February. If the negotiations with the Union had In@en so difficult in autumn 2007 it

was probable that this timing would have been riegoean 2008. In the event so much
management time and effort was spent on the cdanarad handbook issues that he
decided that the pay negotiations would be put @d kintil the communication and

update processes were completed with employeesgaled up. This delay had been
communicated to all staff via a memo issued on 8ilAZ008 EE1 20 refers. No

distinction was made in the Guernsey workforce ketwthose who had signed and
those who had not; any potential pay increase wasotd for all employees.

In relation to the industrial dispute igated by Unite it was the opinion of Mr Carse
that it was not possible to refer specifically tee thname of the Union in the new
documentation, one of the primary issues dispusdhis would contravene the 1998
Employment Law.

Mr Carse had no idea as to why he was adafdeeing a bully and liar by Mr Forman.

He only spoke with him some days after his resignabn 12 May 2008 and then Mr
Forman had addressed him in such harsh terms ¢hdedided “not to engage any of
the issues, shook his hand and wished him well”.

TheLaw

The Employment Protection (Guernsey) Law, 1$88amended, in Section 5 (2) (c)
states that a dismissal shall be construeth# employee terminates that contract ,
with or without notice, in circumstances such thatis entitled to terminate it without
notice by reason of the employer’s conduct”.

For the Applicant to succeed with his compldie must demonstrate that, on the
balance of probabilities, a fundamental breachitbiee an express term or an implied
term of his employment contract had occurred, dmsl breach could be found to be
unfair.

Closing statements

Mr Forman
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Mr Forman stated that he had been happy iemgoyment until the introduction of
the revised employee contract and the new handlddekwas particularly concerned
that both Mrs Summers-Shaw and Mr Carse had tofdthat if he did not sign that the
alternative was to seek other employment. Mr Cindsdel also harassed and harried
him to sign. His significant concerns over the ‘iigggnce” clause and the use of
alcohol mouthwash had been ignored or brushed.aside

The withholding of the 2008 pay increase wigjhatures were obtained was a coercive
act by management which was unreasonable.

He remained, to his knowledge, the only emgdoin Guernsey whose request for a
company vehicle loan had been refused. He allduggdthis action was taken to punish
him for withholding his signature for the new doamtation.
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Advocate Roland was of the opinion that Mr ka@n had not been dismissed
constructively; he chose to resign.

His issues over the rushed introduction ofrivesed employment contract and the new
handbook were without substance; the Respondenpitwatliced ample evidence of a
fair and thorough consultation process and Mr Formas given ample opportunity to
make his issues known to a number of the managetaant. His inputs could have
been made anonymously if he had wished, howevappeared not have done this.

The concerns raised by Mr Forman over the ligegce” clause were greatly
exaggerated. The Respondent could only deduct mofubbowing a disciplinary
hearing and most importantly only with the agreenoérthe employee.

The “alcohol mouthwash” issue was also an gaaged fear, and was not a particular
term or substantial part of his employment contract

The vehicle loan authorisation form clearlgiioated the authorisation levels required
and Mr Forman only submitted his application on Westlay 30 April 2008 for a loan
on the following Friday. The declined authorisatwas solely due to both signatories
being out of the office, there was no intentiomyitee slight or persecute Mr Forman.

The collective dispute by the Union with thesBondent was dominated by the Union
request that the name of “Unite” be specificallferenced in the new documentation.
This runs counter to legal requirements in Guerngeigh do not allow the existence of

“closed shop” agreements or practices.

Mr Forman gave evidence that he did not resigtii he had sought and secured a
better paid job; he subsequently worked his nofites undermines his argument that
he had no choice to resign due to the actionseoRiisspondent.

The Respondent had acted fairly and reaspawihrds the employee, within a range
of reasonableness, and none of their actions tohiarctould justify the claim that they
constituted a repudiation of his employment contrac

Conclusions

On the witness stand Mr Forman detailed abmunof issues which he believed, in

summary, justified his resignation and were of sacgtature that he could persuade the
Tribunal that, on the balance of probabilities ytisenstituted a fundamental breach of
the implied term of trust and confidence.

Each of these issues was considergdeébyribunal as follows:-

His concern over the personal health forchamalleged breach of data protection was
by his own admission to the Tribunal settled withagology by the management, thus
this item is set aside.

The dispute with the Union was a collectiseue and Mr Forman was requested by
Roy Bougourd, his shop steward, not to sign any ocemtractually related documents
until the Union had resolution over its concernst Fbrman’s evidence did not
persuade the Tribunal that he had personally takleey role in this dispute. Arguably
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pressure built on union members as their non-uo@eagues seemed content to sign,
however pay increases were withheld from all Gueynsased employees, not just
those who chose not to sign. The Applicant was pké collective action against the
Respondent; he was not on his own. In the opinfahe Tribunal the responses of the
Respondent to the collective issues did not breaehimplied term of trust and
confidence between Mr Forman and the Respondent.

Mrs Gallon, alone of the Respondent’s witessseemed to have a clear understanding
that it was not a legal requirement under “The Gwots of Employment (Guernsey)
Law, 1985” that an employee signature should beaipbt at the time as the
introduction of revised terms of employment. In #heent the Respondent made it a
strict requirement that signatures should be obthfrom all employees. This created a
somewhat pressurised situation; however the Triblias concluded that it was within
a reasonable range of actions by a reasonable genplo pressing for a signature. In
coming to this conclusion the Tribunal took int@aent a number of factors including
the complexity of such a change with both union @oet-union employees being
involved, the interaction of the revised employmeontract and new handbook with
any union agreement, and the depth and the rigath which the Respondent
approached the process of employee consultation.

Mrs Summers-Shaw admitted that she had resgomal employee concerns over
signatures by telling employees that it was a ‘tileg’ that there were alternative jobs
on the island. The Tribunal had some difficulty twihis response to employees. It
might have been, given her senior role in the egg®driefing process, that this was
seen as an ultimatum or even a threat and doeseeot to fit with a “best practice”
approach in briefing employees on such a contestimsue. The Tribunal was
persuaded however that this response by Mrs Sum@iere was made generally to a
number of workshop attendees not solely to Mr Fornidne Tribunal also considered
the hotly contested issue as to whether Mr Caiseeimployees they knew where the
door was if they did not sign. The evidence frdme parties is fundamentally in
conflict. On balance the Tribunal believe that Mar§€e may have used an expression
which was understood as this. However, the Tribuved not persuaded that any such
comment, if it was made, was directed solely orcspally to Mr Forman. The
Tribunal notes that whilst Mr Bougourd, the shopnasird, confirmed that he had heard
these remarks he took no formal action on his olmali or on behalf of his colleagues
in relation to this issue. Tribunal has concludexin the evidence that even if the
expressions used by the Respondent were robusireynot addressed specifically to
Mr Forman and could not reasonably be viewed asiraldmental breach of his
employment contract.

The Tribunal was not persuaded by the ecielémat Mr Chester bullied or harassed Mr
Forman over the signature issue. The Tribunal alstes that, despite the company
“Grievance Procedure” having been included in tinpleyee briefings attended by Mr
Forman, he took no action to submit either an mmfaror formal grievance under this
procedure. Similarly he did not raise a grievaneghs union.

The suspension of the “tool allowance” washaited by Roy Bougourd to Mr Chester
being new to the company; he did not understand tnisvbenefit was administered.
The allowance was reinstated and the Tribunal Igtliesweight on this issue.

The Tribunal has taken the view that it migatve been helpful if the Respondent had
communicated to employees that the discretionampamy car loan policy had been
subject to tightened compliance requirements. Hewethe Tribunal prefers the
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evidence of the Respondent that the decision tbngeauthorisation on 2 May 2008

was simply a result of the non-availability of anrised signatories. It did not appear to
the Tribunal to be a vindictive act against Mr Famdue to his withholding of his

signature to the new documentation.

The Tribunal, on the balance of probabditieould not establish that either a breach of
an express or implied term of the Applicant’s enypient contract had been breached
by the conduct of the Respondent.

Decision

Having considered all the evidence presentelithe representations of both parties
and having due regard to all the circumstances,Tifieunal found that, under the
provisions of the Employment Protection (Guerndeggv, 1998 as amended that the
Applicant was not constructively dismissed.

Signature of the Chairman Mr Peter Woodward Date 6 February 2009




