Case No: ED030/07
States of Guernsey

EMPLOYMENT & DISCRIMINATION TRIBUNAL

APPLICANT: Mr Nigel Jones
Represented by: Advocate Paul Richardson

RESPONDENT: CI Traders Limited or alternatively Comprop Limited
Represented by: Miss Elaine Gray

Decision of the Tribunal Hearing held on 5 and 6rdary 2008.

Tribunal Members: Mrs Tina Le Poidevin
Mr Andrew Vernon
Miss Alison Anderson

UNANIMOUS DECISION

Based on the evidence presented, the Tribunal found
1. The Applicant to be an employee of Comprop Limited
2. The Applicant’s effective date of termination to & August 2007

3. That the Respondent did not dismiss the Applicadtthe circumstances were
such that the employee was not entitled to terraih&t contract without
notice by reason of the employer’s conduct.

Mrs Tina Le Poidevin... 19 March 2008
Signature of the Chairperson Date

NOTE: Any award made by a Tribunal may be liablénicome Tax
Any costs relating to the recoveryto$ award are to be borne by the Employer

Any Notice of an Appeal should be sent to the Sacyeo the Tribunal within a period of one month
beginning on the date of this written decision.

The detailed reasons for the Tribunal’s Decision arailable on application to the Secretary to the

Tribunal, Commerce and Employment, Raymond Fallagdp PO Box 459, Longue Rue, St Martins,
Guernsey, GY1 6AF



The Law referred to in this document is The Employnent Protection (Guernsey)
Law, 1998, as amended.

Extended Reasons
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Introduction
The Applicant claimed that:

1.1.1 He was employed by the Respondent as ChietuEive Officer then
Managing Director for almost 6 years.

1.1.2 He had been unfairly dismissed by the Resgpanioly virtue of a letter
to him dated 25 July 2007 following the acquisitioh shares in
Channel Island Traders Limited (“CIT”) by Sandpifgadco Limited
as there was no fair reason for the dismissal anmdidfair procedure
followed in accordance with contractual redundapmcedures and/or
the Code of Practice on Handling Redundancies dssong the
Department of Commerce and Employment and the rmaoh¢he
dismissal breached the implied term of mutual teunst confidence.

The Respondent disputed the claim on the gsothrat:

1.2.1 The Applicant was an employee of ComProp tachinot CIT) from
10 August 2001 until his last day of service on AlGgust 2007
following his resignation. A request was also maastrike out CIT
as a listed Respondent.

1.2.2 The letter of 25 July 2007 referred to asrdason for the Applicant’s
alleged dismissal was a Bonus Letter and was rtendled to be a
notice of dismissal.

The Applicant appeared in person and gave sstiestimony under oath on
his own behalf, as guided by his representativejofdte Paul Richardson and
assisted by Advocate Simon Geall.

No witnesses were called for the Applicant.

In addition to form ET1, a document bundle redriEE1 and a joint document
bundle marked ER1 were presented in evidence.

The Respondent was represented by AdvocateeElaray, assisted by the
Respondent’s employee, Mrs Sharon Peacock.

In addition to original and amended forms E&2joint document bundle
marked ER1 and document bundles marked ER2 and(tBR3atter being a
summary of the Respondent’s closing comments) wergented in evidence.

Messrs Tom Scott and Steve Down were callethtdsRespondent.
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It was noted that as there were two people dafrem Scott within the
organisation, namely father and son, any referenade to Mr Tom Scott
during the course of the Hearing would be deemeaeltade to Mr Tom Scott
senior.

Details of the Applicant’s remuneration foe tmonths of February to July
inclusive appeared in the joint bundle marked ERd \@as undisputed.

Facts Found by the Tribunal

The Applicant commenced employment with the Respoh@én 10 August
2001.

The Applicant signed an Employment Agreement dat®dAugust 2001
noting terms and conditions of employment in cotinacwith the Applicant’s
position as Chief Executive Officer of ComProp Liiea.

ComProp Limited was an AIM listed company in thea@hel Islands and the
Applicant was responsible for carrying out investinend development work
on its behalf.

During 2003 the Applicant’'s remuneration was untieg auspices of the
ComProp Remuneration Committee.

The share capital of ComProp Limited was acquingcChl in its entirety in

2004. Following this acquisition the Applicant'sle was that of Managing
Director of ComProp Limited, a wholly owned subaigi of the holding

company CIT rather than a free standing AIM listechpany.

The Applicant was involved in the sale and thedfanof staff in relation to
this transaction.

When CIT bought ComProp Limited the Applicant reeel a substantial
number of shares in the company to replace hisiguevholding in ComProp
which had been obtained following the takeover isfdwn private company
in 2001.

The Applicant’s duties included the developmenpdperties and land with
the objective of leasing or selling these to ckent

The Applicant reported to the Chairman, TomtSaod, as a result of the sale
to CIT, Tom Scott became Chairman of CIT and Chairnof ComProp
Limited, the property division of CIT. All propgrtnatters went through Tom
Scott.

During the summer of 2005 another companyesgad an interest in buying
CIT but this subsequently fell through.
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During 2005 an attempt was made to ratify terms a&oaditions of
employment and standardise contracts of senioff biatf this was never
finalised.

During the period 2005/2006 venture capital&andpiper Bidco Limited,
became interested in CIT and put in a formal prapfus takeover.

As a condition of the purchase, it was agreed Tloah Scott would purchase
the developing properties (as set out in the SHuechase Agreement
between CIT as the Vendor and Lapwing Investmentsitéd and CI
Investments Limited as the Purchasers).

As CIT was a stock exchange listed company certdas had to be followed
to prevent insider dealings, which resulted in T8owtt listing the Applicant
as an “insider” for these purposes in December 20@bexplaining details of
the proposed deal to the Applicant.

The property division of CIT consisted of Mr Tomd&cas the Chairman of
the Property Board, Nigel Jones as Managing DirecBieve Down as
Finance Director, Martin Bralsford as a Non-ExeeetDirector and other
Non-Executive Directors together with a small numio¢ employees in
ComProp Limited and Jones & Co.

In 2007 CIT reported employing some 3,000 staffralve

There were HR services available within Guernsey Jersey, with the larger
of the subsidiaries within CIT having their own Bpartments.

On 4 June 2007 Mr Tom Scott wrote to the Applicaobfirming a 2007

bonus award of £58,470 and arrangements for hisegfutnnual bonus which
would be based at 10% of 1% of sale proceeds gbepties sold by him

without the use of third party agents in the préogdinancial year. It was
noted that this would replace his participationha Group Senior Executives’
Annual Bonus Scheme.

Over much of 2007 various legal teams were engagemmplete the legal

documents necessary for Sandpiper’s acquisitio@ldfand also the transfer
of the property divisions to Tom Scott. The vasalrafts of these documents
were seen and commented on by the Applicant.

It was well recognised by CIT that staff within tBéannel Islands were not as
well protected as they were in the UK, especiaflyreélation to business
transfers as the Transfer of Undertakings (“TUPEWs in the UK did not
apply to the Channel Islands. Clauses were, tbexefvritten into the Sale
and Purchase Agreement to protect the staff. édhse of the property
division, it was envisaged that the staff would,a@ras soon as possible after
the deal had completed, either transfer to ComR@ip Limited on terms
which were substantially no less favourable thantémms on which they were
employed, or, alternatively, if they did not wishttansfer, they would remain
employed by their usual employer but be made lggalilundant following a
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secondment period with either ComProp (Cl) LimitedLapwing (Trading)
Limited.

On 27 June 2007, as part of the overall transac@dh agreed, subject to the
terms of a separate sale and purchase agreemersglltacertain of its
properties to Lapwing Investments Limited and Gldstments Limited.

The overall sale was conditional upon various fectncluding the Jersey
Competition Regulation Authority, the German Act: rRestraints on
Competition and acceptance by the shareholdenrs BGM.

A Prospectus was drawn up and sent out to sharetsoloh 5 July 2007.
Reference was also made to the arrangements foratiefer of employees on
page 93 of this document.

On 25 July 2007 Mr Martin Bralsford, Chief Execaiof CIT wrote to the

Applicant advising him that a £25,000 deferred tsoawarded to him in 2006
had been paid to him together with his July safsayment, noting that this
payment in addition to the payment made earli2d@7 was in full and final

settlement of any bonus amounts awarded to date. Iefter also noted CIT’s
assumption that the Applicant would be taking ugpleyyment with one of Mr

Tom Scott’s companies subject to the change ofrohnivhich was being

considered by shareholders on 30 July, taking péscelanned. This letter
was received by the Applicant on 26 July 2007.

On 26 July 2007 the Applicant, Mr Tom Scott, Mr\&eéown, Sir Michael
Wilkes, Mr David Bralsford and Mr David Lowe wersk&d to sign standard
resignation letters in connection with their diogships in preparation for this
transaction.

In late July 2007 the Applicant signed lettesigning from his directorships
of the main holding companies in preparation fer shale of CIT.

The Applicant was in the office on 27 July 2007.
The Shareholders were due to vote on 30 July 2007.

At the time Mr Steve Down went on holiday on 30yJADO7 no-one was
aware that the Applicant would not be transferringsigning or had been
dismissed.

A letter dated 30 July 2007, addressed to Brendghlathe Applicant’s PA,

was signed by the Applicant as Chief Executive omProp Limited. This

letter advised her of the acquisition of CIT by &aiper which was scheduled
to complete on 3 August 2007 and stated that thalident, along with other

staff in their offices as employees of ComProp, Mdue asked to transfer to
Mr Scott’s new company and, in the event that ldendit transfer, her position
as his PA would not exist. The letter noted hditlement in terms of notice
and holiday entitlement if this situation was tasar This letter was not
provided to Mrs Noyon until 10 August 2007.
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Under a scheme of arrangement (under Article 2thefCompanies (Jersey)
Law 1991) the issued share capital of CIT was aequiby Sandpiper Bidco
Limited on 3 August 2007.

The Applicant telephoned Mr Steve Down during hididay on 3 August
2007 to advise him that the deal had gone through.

An Agreement for the Transfer of Employment fromn@drop Limited to
CompProp CI Limited was provided to the Applicait Bom Scott on 6
August 2007 together with other similar documentsilie Applicant’s staff.

On 7 August 2007 the Applicant discussed the teanafreements with his
staff.

On 8 August 2007 the Applicant arranged a meetiitly ks lawyers.

On 10 August 2007, having met with his lawyers, Applicant removed his
belongings from the office.

The Applicant’s lawyers wrote to the RespondentlOnAugust 2007 noting
Mr Jones’ intention to leave his employment.

The Applicant then went on holiday off island.

The first time anyone, apart from the Applicant'ffeiw was aware that the
Applicant would not be transferring, was when thpphkcant advised Mr
Steve Down by telephone during the weekend of 1Aigust 2007.

On 16 August 2007 the Applicant met with Mr Tom ®do advise him that
he had chosen not to take up employment with Comfed) Limited.

On 20 August 2007 the Applicant wrote to Mr Stevewd returning his
company credit card.

The Applicant filed a claim for Unfair Dismissal 80 August 2007.

On 31 August 2007 Mr Steve Down wrote to the Applicreferring to the

Applicant's meeting on 16 August 2007 with Mr Toncof at which the

Applicant confirmed that he had chosen not to takeemployment with

ComProp (CI) Limited following the recent sale ofTC This was despite
being offered employment with ComProp C | Limitadterms and conditions
which, taken as a whole were substantially no fagsurable than those on
which he was previously employed by ComProp Limited

Payslips provided to the Applicant for the month&ebruary to August 2007
inclusive noted a centred heading of “Cl TradersGuernsey — Salary
Advice”, with the Applicant's name and “66820 - CBrop” at the bottom
left-hand side.



2.45 A BACS Schedule — By Department for Cl Traders -efdgey noted the
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Applicant as being within ComProp, dated 24 July020listed various
payments which tallied with a total figure of £6832 on a Cl Traders
Limited Private Account NatWest Current Accounteaent.

The Law

The Applicant claims that he was employed by C8ection 34(1) of the Law
defines an “employee” as “... an individual who hageeed into or who
works under (or, where the employment has ceaséd, worked under) a
contract of employment;” and an “employer”, in teda to an “employee,” as
“... the person by whom the employee is (or, where ¢éimployment has
ceased, was) employed;”

The Applicant further claims that he was unfairlgrdissed by his employer.
Section 5(2) of the Law notes that “... an employéallsbe treated as
dismissed by his employer if, but only if —

3.2.1 the contract under which he is employed eyetimployer is terminated
by the employer, whether it is so terminated byiagotor without
notice;” and ...

3.2.2 “(c) the employee terminates that contraathh or without notice,
in circumstances such that he is entitled to tesbeint without notice
by reason of the employer’s conduct.”

Section 5(4)(b) notes that “the effective dateanfrtination” ... “in relation to
an employee whose contract of employment is tenathavithout notice,
means the date on which the termination takesteffet

Even though the Applicant’s ET1 clearly stated po& grounds for summary
or constructive unfair dismissal, the Applicantisal submission referred
quite clearly to a potential redundancy situatidreveby the Code of Practice
on Handling Redundancies, as issued by Commerc&mpdoyment, had not
been followed.

Section 6(2)(c) of the Law relates to dismissatloe grounds of redundancy,
with Section 6(3) notes that “... the determinatidrihe question whether the
dismissal was fair or unfair, having regard to tleason shown by the
employer, shall depend on whether in the circuntggar(including the size
and administrative resources of the employer's tallmg) the employer
acted reasonably or unreasonably in treating itaasufficient reason for
dismissing the employee and that question shatldtermined in accordance
with equity and the substantial merits of the case.
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Two witnesses were called by the Respondamhely Mr Tom Scott
and Mr Steve Down. Both gave evidence and wergseezamined by
the Applicant’s representative.

The Respondent’s representative, Miss El@rey, stressed that in
relation to the identity of the employer, it wag fbhe Applicant to
prove that there was a change in employer, notherRespondent to
show that there was no change in employer.

From the Applicant's evidence, correspondenseiggested
consideration being given to the possibility ofeawncontract although
only a draft agreement of 31 August 2005 was irstexice and there
was no evidence to suggest that this new contrast fmalised or
signed.

Miss Gray asked the Tribunal to ignore thaftdcontract relied upon
by the Applicant and proceed upon the terms setirouhe signed
contract of employment dated 10 August 2001.

In order to establish the identity of the &yger as ComProp Limited,
she referred to:

(@ a tailored signed contract of 10 August 2001ctvmoted that
any variations to it would not be of any effectesd agreed in
writing and signed by or on behalf of both part{ER1, Page
111, Clause 13.3)

(b) annual accounts from 2007 indicating that thmplicant was
‘head of ComProp Limited’ (ER1, Page 35)

(© payslips and BACS payment slips referring te thpplicant
being an employee of ComProp Limited (ER1, Page 1iGH)

(d) the Applicant’s letter signed by him as ChieteEutive of
ComProp Limited on ComProp Limited headed notepdper
Brenda Noyon dated 30 August 2007 (ER1, Page 90¢hwh
states “I and a number of staff at our offices emgloyed by
ComProp”

(e) the cross-examination of Mr Tom Scott duringalhMr Tom
Scott confirmed that two sets of London lawyers andrnal
CIT staff were sufficiently satisfied that the Amaint was an
employee of ComProp Limited that he should be idetl as
such in the sale and purchase agreement as a etmamgf
employee
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() the Applicant’s own lawyers who thought he waamployed by
ComProp Limited as noted in AFR’s letter of 10 Aaga007
(ER1, Page 120) which states “pursuant to a |dtten the
Chief Executive of Cl Traders Limited, the pareatnpany of
ComProp Limited (“the Company”) dated 25 July 20Q7our
client was summarily dismissed from his employmeith the
Company”

(9) the evidence given by two withesses, namelysve$om Scott
and Steve Down, who considered the Applicant to abe
employee of ComProp Limited

In relation to the claim of actual dismisgdlss Gray referred to the
Applicant’s claim that the letter to him from MartBralsford dated 25
July 2007 constituted a notice of dismissal. Td¢lesm was noted in
AFR’s letter of 10 August 2007 and the ApplicarE$1 filed on 30

August 2007 as well as being indicated by Advoédtdardson at the
directions hearing held on 24 January 2008.

The Applicant seemed uncertain as to exadtign he was dismissed,
as, when giving evidence, he said that he considammself to be
actually dismissed as a result of the letter od@y.

In the Applicant’'s ET1, the letter his adviesasent on 10 August 2007
and at the directions hearing, his position thers whlat he was
dismissed on the date of the letter.

During the course of the hearing it appeé#nathis latest position was
that the dismissal actually took place at a laste dvhich he contended
to be 3 August 2007, the date of the transactionpteting.

4.1.10 The Respondent’s position was that Marte$ord’s letter of 25 July

2007 was not intended to be a dismissal and referaras made to
Harveys at D1-2C(1) Martin v Yeoman and Sern for guidance on
determining how words should be interpreted. Ie thtter case
particularly, the Tribunal had stated that the tgat to construe the
words in all the circumstances of the case in otdelecide whether or
not there had been a dismissal.

4.1.11 The Applicant’'s knowledge was particuladierant in that:

(@ He had knowledge of the bid, having been amdémsfrom
December 2006, which was uncontested in evidence.

(b) He was a principal architect of the Sale andrcPRase
Agreement (SPA) of 27 June 2007.



(© He received many drafts of the SPA and alonth vdteve
Down commented on all aspects of the SPA, notpusperty
aspects,

(d) He was aware of the proposed transfer of engasyand
redundancy/secondment arrangements.

(e) He had knowledge of the novation agreement®figployees,
including his own evidence of those arrangementsigbe
cascaded down to the ComProp Limited employees.

() He had not mentioned to anyone that he would he
transferring over to the new ComProp and shoulc Hanown
that everyone was proceeding on this assumption.

4.1.12 The Applicant stated in evidence that he ¢t@awatinued to work on
Tom Scott’s companies after 25 July 2007 beforentpkoliday.

4.1.13 Sometime after 1 August 2007 he signed abeunof statutory
resignation letters for various companies.

4.1.14 On 3 August 2007 he spoke to Steve Dowrltchim the SPA deal
was completed.

4.1.15 On 6 and 7 August 2007 he received a navagreement where, at
that point in time, he, on his own admission, $a&dvas reviewing his
options.

4.1.16 On 10 August 2007, 17 days after the allegjsthissal, he gave a
letter dated 30 July 2007 to Brenda Noyon (ER1 P@@e which
included the words “I and a number of staff at mifices are
employed by ComProp”, “We will be asked to trangfemMr Scott’s
new company”, “in the event that | do not transfarid “should this
series of events occur”. In this letter the Apg@ht purported to
dismiss Brenda Noyon, his PA of 12 years, in higac#ty as her boss,
even though he contended to be dismissed by a ietitten 17 days
earlier.

4.1.17 On 16 August 2007 the Applicant met with Mim Scott where he
advised him he was not transferring to the new GomBut would go
his own way. At no point did he say that he coeed himself as
having been dismissed.

4.1.18 The Applicant gave evidence that he madbaveequests to discuss
his future position within the new ComProp but didt make any
written requests, despite the importance of thistenawhich brought
into question the credibility of this position.

4.1.19 The Applicant did not raise any grievanceargy time. He did not
complain to anyone that he was dismissed.



4.1.20 The letter of 25 July 2007 did nothing mdfean deal with
administrative matters arising out of the assunmpti@mt the Applicant
was transferring over and was one very minor step complex and
lengthy chain of events in all of which he had baatimately
involved.

4.1.21 The Respondent’s representative did notidenghat a dismissal had
occurred in accordance with Section 5 of the Empleyt Protection
(Guernsey) Law, 1998 (as amended).

4.1.22 With regard to the Applicant’s dismissalthe future, in his ET1 he
said he was dismissed on 25 July 2007 but in tlveseoof evidence it
became apparent that his position shifted to aidsahin the future
whereby on the sale of CIT he would no longer beleged within the
CIT Group at some future point.

4.1.23 The 25 July 2007 letter was not ambiguous dinply made an
assumption that if a certain deal went throughApplicant would be
leaving his employment and a statement of intenttefoninate a
contract in the future did not constitute an unlawfermination.
Reference was made ktarveys at D1.2C(3) Morton Sundour Febrics
Ltd v Shaw and Burton Group Ltd v Smith which resulted in the
decision that advance warning of termination didl equate to notice
of dismissal. Reference was also madeHtseltine Lake & Co v
Dowler which found that a statement of future terminataid not
amount to a repudiatory breach of contract engitiine employee to
leave and claim constructive dismissal.

4.1.24 There is nothing to suggest that ComPropitesmwould have
terminated the Applicant’'s employment in breacltaftract if he had
decided not to transfer to the new ComProp whigdupgported by:

€)) The Applicant’'s own evidence which did not goto one
single breach on the part of ComProp Limited.

(b) Tom Scott's evidence which stressed the impoda of
protecting the employees, despite the absence WfTaPE
equivalent.

(c) The SPA which contains an obligation for thansferring
employer to use ‘all reasonable endeavours’ to yredhe
acceptance from as many employees as possible tootration
agreement.

(d) ComProp Limited’s obligation towards employeds did not
wish to proceed by providing redundancy arrangement
accordance with all applicable legal procedures /@and
requirements together with a secondment arrangenent
ensure sufficient time to complete those procedures

10



4.2

(e) Steve Down’s evidence where he recounted wipadted to a
fair and full redundancy procedure.

() The Applicant's own knowledge of redundancy gedures
based on his personal experience of handling thenaancy of
former employee John West.

(9) Tom Scott's evidence, which clearly confirméetthe did not
intimate the Applicant’'s future termination butther, clearly
noted his reliance on the Applicant to transfeth extent that
he would have asked the Applicant not to leave han lasis
that he would be much better off.

4.1.25 Had the Applicant advised ComProp that ldendit wish to transfer,
ComProp would have made him lawfully redundant.

4.1.26 ComProp could have alternatively providee tApplicant with
payment in lieu of notice, terminated his employimeith notice and
made him work for twelve months or placed him ordgaing leave.

4.1.27 The Applicant claimed that he was beingreffea lesser job whereas
the employment was on substantially no less favmargerms in that
the Applicant had the chance to continue in empkaynwhich Tom
Scott considered to be financially better for him.

4.1.28 The Applicant knew that if he did not take §ob, which was his
prerogative, he would be made lawfully redundant.

Applicant

4.2.1 The Applicant, Mr Nigel Jones, gave eviderm®d was Cross-
examined by the Respondent’s representative.

4.2.2 The Applicant stated that he had held theatipasof Chief Executive
Officer of ComProp Limited which was an AIM listegroperty
company in the Channel Islands and, as such, hereggensible for
carrying out investment and development work onabiebf that
company. This involved piecing together sites alehling with
development opportunities of those sites which weremarily
commercial developments in Guernsey.

4.2.3 A letter dated 17 June 2005 from Martin Baals to the Applicant
marked the start of the process that ultimatelyttethe change of his
employment to CIT.

4.2.4 Another letter dated 29 June 2005 from Mridoad attempting to

unify standard contracts for Senior Executives initthe CIT group
sought his comments or agreement to an attach&dcdrdract.

11
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A further letter dated 31 August 2005 receiisg the Applicant from
Mr Bralsford noted that Senior Executives’ commedmasl been taken
on board and a decision had been made to issuslacfintract, the
draft of which had been attached to this lettardid not matter that
this draft was not signed or personalised by thplidant and it should
be taken as his contract of employment. Whilst T®eott confirmed
that he would have been aware of the generalityhat letter, the
Applicant’'s representative, Advocate Richardsomsatered that it
was important for the Chairman to know what kindcohtract his
executives were working under.

Clause 11.3 of this draft contract of emplegimoted that in the event
of a takeover or merger of the company the exeeutiight be
required to resign and if that happened the exeswtould be entitled
to receive a redundancy payment equivalent to ®vetonths’ salary
and benefits. It was inconceivable that the Agpiiovas not operating
on similar terms to other executives, notwithstagdthat a signed
copy could not be produced.

From August 2005 the Applicant regarded hpleyer as being CIT.

CIT was referred to on the Applicant's wagkpss and all
correspondence to him was written on CIT headecempapcluding
salary increase and bonus notifications.

The Applicant had first become aware of thespbility that the CIT
group would be sold to a third party by way of acdission with Tom
Scott in December 2006. The gist of the discusegias that there was
a likelihood that the CIT business would be takearand, as part of
that transaction, Tom Scott would be retaining sahthe properties
within the group. The indication at that time wést Tom Scott
wanted him to remain with him to look after thosartular
properties. At that time there were no furtheradetprovided in
relation to his employment.

4.2.10 From that time in December 2006 the Applisaworkload increased

in that he continued working on property developtaevhilst dealing
at the same time with negotiations with regardh® properties that
were to be removed as part of the bigger trangactible was also
becoming involved in new property matters on bebaMr Scott.

4.2.11 Between December 2006 and the end of July Rroperty Board

meetings did not occur on the same monthly regylaas in the
previous year and he recalled attending only ora@dmeeting.

4.2.12 He received a letter dated 25 July 2007 fkdantin Bralsford, Chief

Executive of CIT, and considered that this lettarited that he was
part of the CIT group of companies and that himueeration and
employment structure was being amended.
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4.2.13 Whilst the 25 July 2007 letter from MartimaBford referred to the
payment of a deferred bonus awarded to him in 20@6material part
relating to the change of control contemplated he Scheme of
Arrangement to be considered by shareholders Qrug®2007 made it
quite clear to him that he would no longer be erypgtbby CIT.

4.2.14 Between December 2006 and receiving theu®p 2007 letter the
Applicant had been unable to have further discusswith Tom Scott
about his detailed plans for him. There had beehcations that
similar terms of employment would be offered but treed had no
discussions despite requesting them. He had nalkdge of long
term plans or bonus structures.

4.2.15 The Applicant had received no contact fronyoae in Human
Resources.

4.2.16 Without any prior notice or HR input, the ppant received an
agreement for the transfer of employment after gshke of the CIT
business. He believed the date of receipt to beddyp 6 August 2007
following a meeting with Tom Scott and Phil Caldend when he
was handed a bundle of agreements in an envelonficto distribute
to his staff at Jones & Co.

4.2.17 From the Applicant’s point of view it waseat that his existing
contract had ended or was purported to have endeda was being
requested to transfer his employment to that of T®oott's new
company. Also, he did not have any idea of thé sbwork he was
going to be carrying out for the new employer. kwew that the
properties would transfer across and work wouldtioae but there
was no safety net as to what other work would lgeested of him.

4.2.18 It was also an issue for the Applicant inving from a group
corporate structure to a smaller private corpostigcture.

4.2.19 The Applicant did not view the offer as m@ble as it involved a
different role and significant reduction in statasyving from being a
Chief Executive of an AIM listed company and latglanaging
Director of the trading arm of an AIM listed compaio an employee
of a smaller business under the control of an iddi&i. The privately
held companies would no longer offer a corporatectire which
would ensure a structured hierarchy of job fundionThis would
require him to accept a role to act on any perspraderty matters for
Mr Tom Scott and other issues deemed appropriatediyndividual.

4.2.20 From his point of view he was uncertain@svhat had been placed
before him and how he was to respond to those rgtio

4.2.21 The Applicant met with Tom Scott on 16 Aug2@07 to advise him

that he was not taking up the offer contained ie thipartite
agreement. That meeting lasted approximately tiemuites.
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4.2.22 Clause 11.3 of the draft contract of empleytnprovided to the
Applicant on 31 August 2005 dealt with a paymentieglent to
twelve months’ salary and benefits to be made no ihithe event of a
takeover or merger of the company. The Applicaad hot received
such a payment although he believed there werea dihectors who
had received such payments.

4.2.23 The Prospectus issued to shareholders mpatgdents to be made to
executive CIT Directors, namely Mr Thomas H. Saott Mr Martin
Bralsford. This noted their legal entittement tedundancy pay
representing twelve months’ salary, benefits anduscamounting to
£793,000 and £623,000 respectively.

4.2.24 The Applicant also believed that Tom Saateived another benefit as
a result of the sale of the company, namely a diston the property
purchase which was purported to be in the regiditahillion.

4.2.25 The Applicant was not given any assistarwesdcure alternative
employment following his non agreement with thesfar terms.

4.2.26 The Applicant believed that the letter tm lif 25 July 2007 operated
as a dismissal. However, if this was not provenwiould claim that
he resigned on 10 August 2007 on the basis of noiste dismissal.

4.2.27 The terms of the transfer agreement cordaipeovision for
redundancy in the event that employees did not wishransfer.
Consultation forms part of a fair redundancy pracedand an
employer’s duty is to act fairly and reasonablgisted by the Code of
Practice for Handling Redundancies. Early docuateont referred to
provision for redundancy situations but there apgpgdo have been
absolutely no attempt whatsoever to engage wittCiheée of Practice
either in evidence or in the Respondent’s submissaespite the fact
that this was clearly a redundancy situation.

5.0 Conclusion

5.1 Having fully considered all the available evide, the Tribunal made the
following decisions:

52 Employer’s Identity

5.2.1 The Respondent’s ET2 form noted ComProp leidhés the Employer.
The Applicant also listed in his ET1 form that Géwop Limited may
be the Employer.

5.2.2 The Applicant received correspondence on@&idup headed paper, It

is normal practice to use “head office” stationeviien writing to
subsidiaries.
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5.2.3

5.24

5.2.5

5.2.6

5.2.7

5.2.8

5.2.9

Pay advices were received on CIT Group headade slips —
ComProp being sublisted as to where the Applicamtked. It is not
unusual for pay advices to be printed on Group @ééadage slips
where there is a centralised payroll.

Although the CIT BACS Schedules contain tloeds “by department”
(ER1 173 refers) it is clear that payments aredeiade to employees
employed by different companies (rather than depamts).

Although draft employment contracts issued®28nJune 2005 and 31
August 2005 listed CIT as the Employer, these wetdinalised.

The only personalised, signed employmentraon{dated 10 August
2001) noted the Applicant as Chief Executive Officd ComProp

Limited. It was also specifically noted in claus23 of this document
that any variations were not effective unless atjraed signed in
writing by both parties. There was also proviswithin the contract
for the Applicant to work for a holding company subsidiary of

ComProp Limited.

The letter dated 31 August 2005 from Martinal&ord to the
Applicant offered to prepare “conformed copies” njgbe Applicant’s
confirmation of acceptance. There is no eviderita @any such
acceptance was forthcoming.

Page 4 of ComProp Limited’s Staff Handbookedahe Applicant as
Chief Executive.

A letter from the Chairman of the Remunerati@ommittee dated 1
June 2004 detailing the Applicant's remunerationiew noted the
subject heading “ComProp Remuneration Review”.

5.2.10 The Applicant signed a letter to his PA, rigi@ Noyon, on 30 July

2007 in his capacity as Chief Executive of ComPtamited and
clearly stated “l, and a number of staff at ourcaf§, are employed by
ComProp.”

5.2.11 In the CIT Company Annual Report 2007 thepligant is noted as

Head of ComProp under the heading “For EstatesdBoar

5.2.12 Both Tom Scott and Steve Down consideredAgglicant to be an

employee of ComProp Limited.

5.2.13 The Applicant’s legal representatives winttheir letter of 10 August

2007 to the “Managing Director of ComProp Limiteatid referred in
that letter to their client being “summarily dissesl from his
employment by the company” in breach of clauseo8l2s contract of
employment dated 10 August 2001, information whialst have been
supplied to the Legal Representatives by the Apptic
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5.3

5.4

5.2.14 The Applicant’s legal representative alsferseto the Applicant in
their letter dated 5 September 2007 as being Magabirector of a
trading arm of an AIM listed company which impli€emProp rather
than CIT, as only the latter was an AIM listed camyp.

5.2.15 Brenda Noyon considered the Applicant toHead of ComProp as
referred to in her letter of 28 August to Steve Dow

5.2.16 The Tribunal find, therefore, that ComPramited was the employer
of the Applicant at the material time and at théeafve date of
termination.

Effective Date of Termination

5.3.1 The Applicant claimed that he was dismissgeditiue of the letter to
him dated 25 July 2007 from Martin Bralsford oreahatively, that
the actions of his employer caused him to leaveetiployment on 10
August 2007.

5.3.2 The Applicant confirmed that he continuedwork as Managing
Director of ComProp following the receipt of thetée dated 25 July
2007 and his last known working day was evidencebet 10 August
2007, the date he handed Brenda Noyon her lett@rtla® date he
removed his personal belongings from the office.

5.3.3 Until 10 August 2007, the Applicant made ndication to either his
staff, peers or employer that he regarded himsetlismissed nor did
he indicate to anyone that he did not wish to cwdi with the
replacement employer even though he had been dwigre that this
was the likely and expected outcome of the transfgroperties and
subsequent takeover of the remainder of the holdamgpany.

5.3.4 The Applicant’s legal representative serdtget to the Respondent on
10 August 2007 confirming the Applicant’s intentitm claim unfair
dismissal.

5.3.5 The Tribunal, therefore, find 10 August 2@0@De the effective date of
termination.

Dismissal

5.4.1 The Applicant claimed dismissal by virtuetloé content of the letter
dated 25 July 2007.

5.4.2 The Tribunal, after considering the evideand submissions of both
parties, believes that the spirit of this letterswmimarily intended to
settle bonus payments in an attempt to tidy up atnative matters
prior to the sale of CIT, whilst making referencetheir assumption
(in the absence of any other contrary informatiamf the Applicant)
that the Applicant would be transferring to one Tdm Scott’s

16



5.4.3

5.4.4

5.4.5

5.4.6

5.4.7

5.4.8

5.4.9

companies. They did not consider this letter toMoeded in such a
way that it could be interpreted as a letter ohuésal by anyone, let
alone a senior employee who was fully aware of sherounding

circumstances. Also the evidence of Messrs SoottCown regarding
the future important role expected of Mr Jones e@spelling.

The Tribunal, therefore, find that the case dummary dismissal is
unfounded.

The Applicant alternatively claimed that lesigned by virtue of the
actions of his employer.

The Tribunal heard evidence which clearlyaldsthed that the
Applicant had been involved in meetings, discussiand the review
of documentation associated with the sale of CId #re transfer of
employees. He was described as Tom Scott’s ‘figimd man’ and
had been made an insider. He met regularly wiglve&sDown and they
had both been involved in management issues.

No evidence was presented to suggest thhatiebeen coerced into
resigning from his directorships prior to the sali€CIT.

He had not advised anyone of his decisiortonttansfer even though
he was aware of the timeframe and processes invaivéhe sale of
CIT. His attempts to obtain further informationoab his future

employment prospects were not documented in any way

On 10 August, the Applicant handed a letiied 30 July 2007 to
Brenda Noyon which stated “in the event that | dd mansfer ...”".
This indicates that on 30 July 2007 (some eleveys daefore he
actually left his employment) the Applicant wasn#ting about not

transferring but did not communicate this to anyanthe time.

The Applicant had been treated well finamgiand was highly
thought of by Mr Tom Scott who was relying on himlook after his
properties after the sale.

5.4.10 The surrounding rules and conditions oftékeover indicated that the

deal could not be confirmed until 3 August 2007.

5.4.11 The employee protection written into the Sként over and above

local legislative requirements by indicating theodantentions of the
employer to take on board their duties with regarthe transfer and
acceptance/non acceptance of employees as sotwe askeover had
taken place.

5.4.12 The Applicant did not make any recourse iso@mployer via their

grievance procedure to clarify his situation. Nbd he enter into
discussions, whilst still employed, to take the dfgrof the procedure
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outlined for employees not wishing to transfer &mas be placed on
secondment whilst the situation was properly fedi.

5.4.13 1t is, therefore, the Tribunal’'s decisiomtththe Applicant terminated
his employment without notice in circumstances Wwhied not entitle
such action, not by virtue of the actions of higpéger.

5.4.14 The Applicant further claimed unfair disnaissn the grounds that his
employer did not follow a fair redundancy procedure

5.4.15 The Tribunal finds that this was not a retinty situation. The
Applicant had a senior role to move into within the@wv company but
chose not to communicate with his employer.

5.5  The Tribunal finds that this was not a casardgéir dismissal in any form but
rather that the Applicant resigned from his empleginwithout notice in
breach of his contract, not as a result of his eygfs actions.

Signature of the Chairman: Mrs T Le Poidevin Date: 19 March 2008
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